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Ir is announced that Attorney-General Williams has ten- 
dered his resignation, to take effect the 15th of May, and that 
Mr. Secretary Bristow will succeed him. General Bristow is 
an able lawyer, and will, without doubt, fill the office accept- 
ably, if appointed to it. 





AFFIDAVITS IN FEDERAL Courts.—In the United States 
District Court for the Eastern District of Michigan, In re James 
A. McKibben, in bankruptcy, Judge Brown has ruled, that 
under the revised statutes of the United States, affidavits to be 
used in the United States Courts must be sworn to before a 
commissioner of the Circuit Court of the United States, ex- 


_ cept that in bankruptcy they may be sworn to before such com- 


missioner or a register in bankruptcy ; and that notaries public 


' are not authorized to take such affidavits, except in equity in 


this district, or in proof of debts in bankruptcy, or as deposi- 
tions de bene esse. 





MunicipaAL CopEs.—A committee appointed by the New 
York Bar Association to codify and revise the ordinances of 
that city, has made its report, in which they commend the 
plan adopted by the city of Boston, for the codification of 
its municipal ordinances, above all others. The committee 
state that the Boston plan is to arrange the state and muni- 
cipal legislation under their appropriate topics in the same 
volume, and publish first the state laws, and second, immedi- 
ately under it, in a different type, which at once strikes the 
eye, the city ordinance upon the same subject. This plan was 
adopted in Boston in 1869, and one neat volume contains 
the whole work ; and the legislation, both state and municipal, 
of each subsequent year, has been published annually in 
pamphlets according to the same general plan, the paging be- 
ing continued consecutively from year to year, until the new 
legislation shall amount to a second volume, when the parts 
can be bound, and the completeness and perspicuity of the 


‘whole work preserved. 





REMOVAL OF CAUSES TO FEDERAL CouRT—CONSTRUCTION 
or Act or 1875.—We publish this week the opinion of Mr. 
Circuit Judge Drummond, in Osgood v. Chicago, Danville 


- and Vincennes Railroad Company, which was delivered after 


are-argument, Mr. District Judge Blodgett also sitting. The 
case will be read with interest, since it is the first one which 
has arisen under that part of the act of March 3, 1875, in- 
creasing the jurisdiction of the federal circuit courts, which 
relates to the removal of suits from the state courts to the 
federal courts. We published the first opinion of the learned 
judge last week (p. 275), to which we refer our readers for 
the facts of the case. It will be seen that the main points 
ruled are two: 1. That if the main controversy is between 
citizens of different states, it may be removed, although 
it necessarily carries along with it incidental contro- 
versies between citizens the same state. 2. That it 
is not necessary that the judge of the state court should act 
upon the petition and bond; and hence the removal may 
be effected in vacation of the state court; and if, in a 








proper case for removal, the petition for removal is filed, 
the bond given, and the transcript of the record delivered 
by the clerk of the state court, the jurisdiction of such court 
is at an end, and with the filing of the transcript in the fed- 
eral court, the act of removal is complete. We take this 
opinion from our enterprising contemporary the Chicago 
Legal News. 





THE CHARTERS OF THE City oF Lonpon.—The committee 
of the New York Bar Association, on the codification of the 
municipal ordinances, sent to various cities for copies of their 
charters and ordinances, and encountered rather a ludicrous 
response to their efforts to obtain the charter and ordinances 
of the city of London, in the request for information whether 
they would send all the horses an carts necessary to draw the 
multitudinous tomes to the place of shipment. Not having 
been appointed to engage in the haulage business, the com- 
mittee contented themselves with Luffman’s Charters of the 
City of London, published in 1793, and with believing the 
declaration of their English friends, that nobody knew what 
were the charter and ordinances of that metropolis of the 
world, and that there is one other place on the globe as badly 
off as New York in respect to the incongruity and obscruity 
of municipal legislation. Luffman’s work opens with the 
charter granted by the Conqueror, which is in these words : 

‘¢ William the King friendly salutes William the Bishop, and 
Godfrey the Portrere, and all the Burgesses within London, 
both French and English. And I declare that I grant you to 
be all law-worthy, as you were in the days of King Edward ; 
and I grant that every child shall be his father’s heir, after 
his father’s days; and i will not suffer any person to do you 
wrong. God preserve you.’’ 

‘« That,’’ says the committee, ‘‘is the whole document, and 
is certainly a curious model of brevity and power, the follow- 
ing of which to this day would have made the work of codi- 
fiers very simple and easy.”’ 





Validity of Bonds Issued by a Town for Sup- 
port of the Poor. 


An interesting case—Slaughter v. City of Lynchburg—has 
lately been tried in the Circuit Court of Bedford County, 
Virginia, involving the validity of a series of bonds issued 
by the city of Lynchburg to raise means ‘“‘ for the support 
of indigent families and citizens.’’ In the year 1864, pro- 
visions being very scarce in that city, the families of the 
many confederate soldiers being in a suffering condition, and 
riot and disorder being imminent, and the power of the city 
to raise means by taxation to supply its indigent citizens being 
exhausted, the council resolved, by ordinance, to issue its 
bonds to the amount of $50,000, payable at thirty years, with 
interest payable semi-annually—the bonds to be sold in the 
market and the proceeds of the sale to be deposited in the 
city treasury ‘‘ for the support of indigent families and citi- 
zens.’’ The ordinance further provided, that from the pro- 
ceeds $50,000 should be set apart and invested as a sinking 
fund for the redemption of the principal. The title of the 
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ordinance was ‘‘ An ordinance for the support of the poor, and 
for other purposes.’’ The bonds were issued and an indorse- 
ment was made on each of them, signed by the president of the 
council, declaring that they were issued pursuant to the ordi- 
nance referred to. The bonds were sold for confederate 
money, each $100 bond bringing $249 inthat currency. The 
fund thus raised was deposited in the city treasury. Fifty 
thousand dollars of it was, by order of the council, lent toa 
city store, which had been previously established (being a 
depot for the distribution of provisions to the inhabitants 
gratuitously, or at wholesale cost, according to the necessities 
of the applicants), to be kept as a fund for the redemp- 
tion of the principal of the bonds. The fund thus raised by 
the sale of the bonds was in part applied to the purposes in- 
tended, in part lost through the disorders following the sur- 
render of General Lee, and some $8,000 or $10,000 in fed- 
eral currency were saved to the city treasury. 

The present case, a suit on coupons from these bonds, was 
made a test case. The grounds on which the validity of the 
bonds was urged, was that the council had express power under 
the city charter to borrow money ‘for the purposes of 
the city,’’ to contract loans and issue bonds and certificates 
of debt. 


The plea of usury was tendered, and by the court rejected, 
upon the authority of Town of Danville v. Pace, recently de- 
cided by the Virginia Court of Appeals. The other grounds 
upon which the plaintiff's recovery was resisted, were: 1. That 
the council of the city had no power under the charter, which 
should be s¢rict/y construed, to issue and make sale of bonds 
for the purpose expressed in the ordinance of June, 1864, to- 
wit: ‘‘ for the support of zmdigent families and citizens,’’ and 
that the bonds were therefore void—that while the council 
was charged with the duty of making provision for the 
**poor,’’ yet the word foor has a definite fixed meaning under 
der statutes, which is not expressed by the word ‘‘ indigent.’’ 
2. That the bonds were issued in whole or in part for war 
purposes and in aid of the rebellion against the United States 
—were forbidden by the Alexandria constitution, which was 
adopted prior to the issuing of the bonds, and the bonds 
were for this reason also void. 3. That the bonds were sold 
for confederate money as a standard of value, and should 
therefore be sealed. 

The arguments of counsel were confined mainly to the first 
and third points mentioned. The second was, at the outset, 
upon an instruction asked by defendant’s counsel, ruled out, 
the judge holding, that the Alexandria constitution, if ever 
valid anywhere or at any time, never had any force in this 
part of the state at the time these bonds were issued ; and, if 
after the war was ended, by acquiescence of the people or 
otherwise, it acquired any force here, it could not by retro- 
spection, operate to make void an act which was valid when 
it was done. . 

The trial lasted two days, and resulted in a verdict and 
judgment for the plaintiff. The counsel for the city took sev- 
eral exceptions to the ruling of the judge during the trial, 
and it is understood that they intend to apply to the court of 
appeals for a supersedeas. The counsel engaged in the trial 
were R. G. H. Keanand E. C. & M. P. Burks, for the plain- 
tiff, and Thomas S. Bocock and Robert J. Davis, for the de- 


| The Bedford Star, from which we get the above facts, states 
that the arguments afforded a rare intellectual treat, especi- 
ally those of Mr. Burks, Mr. Bocock and Mr. Kean. 





Discharge of Sureties by Extension of Time. 


A valid agreement between the payer of a bill, note or 
bond, and the payee, or the principal maker or obligor, ex- 
tending the time of payment, will release an indorser or 
surety if made without his consent. 6 Mo. 392; 7 Mo. 462; 
8 Mo. 49; Id. 316; 27 Mo. 505; 31 Mo. 218; 38 Mo. 154; 
Id. 478; 57 Mo. 100; Id. 359; Id. 503; 17 Wend. 503; 7 
Paige, 451; 13 Wend. 375; 10 Johns. R. 597; 14 Johns. R, 
70; Edw. Bill and Notes, 533-6; 3 Ind. 346; 6 Ind. 128; 27 
Ind. 489; 14 Ohio, 348; 8 Pick. 458; to Pick. 129; 13N, 
H. 240; to N. H. 162; 2 Bush. (Ky.) 179; 5 Kans, 483; 6 
Pet. 250-9; 12 Wheat. 554; 10 Ves. 306-7; 3 Atk. 378; 2 
Sch. & Lefr. 566. 

Upon examination it will be noticed that nearly all the 
cases cited above, more or less distinctly affirm the following 
principles : 

1. The extension of time will not work a release of the 
party collaterally liable, unless the agreement is entered into 
between the principal obligor and the obligee, without the 
consent of the collateral obligor, who, for convenience will 
be styled the surety. 2. The contract of extension must be 
for a definite time, and supported by a valid consideration. 
A mere voluntary indulgence, at the will of the obligee will 
not release the surety. 3. The length of time and the amount 
of the consideration are immaterial. 4. The payment of a 
portion of the principal, and the accrued interest on a note 
or bill, would not be a valid consideration to support the 
contract, because, being due, the payer has a right to demand 
it. 5. The relation of the principal and surety subsisting be- 
tween the parties obligors must be brought to the knowledge 
of the payee at the time of the extension in order to affect 
him. 6. The reason why the surety is discharged by such 
unauthorized extension of time, is that he has a right to pay 
off the obligation at maturity, and be subrogated to the rights 
of the payee as against the principal. His right of recovery 
after such subrogation is suspended and if still held, it would 
be to the performance of a contract to which he was an in- 
voluntary party. 

There seems to be no serious conflict between the authori- 
ties, where it is admitted that the foregoing rules are applic- 


agreement of extension there is less uniformity. In Missouri, 
and some of the other states, a distinction has been drawn 
between a covenant not to sue the principal within a given 
time, and an agreement to extend the time of payment for 
a definite period. It is held that an agreement not Zo swe, is 
no bar to an action brought within the time, but only gives 
the covenantee an action for damages; hence, such a coven- 
ant between the principal and the payee would not discharge 
the surety. Perkins v. Gilman, 8 Pick. 229; Fullam v. Val- 
entine, 11 Pick. 159; Gibson v. Gibson, 15 Mass. 112; 
Clopper v. U. Bk. of Md., 7 Har. & Johns. g2; Winans v. 
Huston, 6 Wend. 471; Bac. Abr. Covenant, L.; Bridge v- 
Tiernan, 36 Mo. 439, and cases cited. On the other hand, if 
the contract extends the time of the payment, in such a 





fendant. 





manner as to ‘‘tie the hands’’ of the obligee, and prevent his 


able to the cases decided ; but as to what constitutes a valid . 
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signing, but for a single day, the authorities all agree that the 
surety is discharged. The controlling feature of the contract 
of extension is that it binds the payee not to enforce payment 
by law before a given day; yet an express agreement of pre- 
cisely the same purport, defeats its object by its very direct- 
ness, and certainty of intent. A certain result, reached by 
circumlocution would ‘‘tie the hands’’ of the payee so that 
they could not be untied by the surety, while an attempt to 
arrive at the same end, by direct proceeding, would fail for 
the want of ingenuity. This distinction is not universally 
acknowledged. See Rose v. Williams e¢ a/., 5 Kans. 483. 
Aside from the above distinction in the nature of the con- 
tract, the most salient points of difference in the decisions, 
are as to what ts sufficient evidence of extension, and what ts a 
valid consideration for such extension. It would be safe to 
say, generally, that any consideration, good for any purpose 
between strangers, would answer in a case of this kind—a 
valuable consideration, that is neither immoral, nor expressly 
prohibited by law. One would think that the fact of exten- 
sion should be ascertained under the same rules of evidence 
as any other fact. That any circumstance tending to prove 
it would be competent, and when not controverted by some 
other circumstance, or direct testimony, would suffice to es- 
tablish such facts. But ft seems that in some instances the 
courts have decided that the payment of interest on promis- 
sory notes, in advance for the time for which the extension is 
made, though the invariable practice where notes are ex- 
tended, is not satisfactory evidence of that fact. Oxford 


Bank v. Lewis, 8 Pick. 458; Blackstone Bk. v. Hill, 10: 


Pick, 129 ; Rucker v. Robinson, 38 Mo. 154. 

The question of the payment of interest in advance as a 
consideration for the extension of time, has provoked a di- 
versity of opinion between judges, but a review of the cases 
decided, in which this question is directly involved, will show 
that the later and better authorities incline to the support of 
the validity of such contract. 

In the case of Oxford Bank v. Lewis, supra, this question 
was not fairly raised, nor is there any attempt to decide it. 
The fact in dispute there was whether there had been an 
extension of time, and the only evidence was that the inter- 
est had been advanced for the time of the alleged extension. 
The court did not deem this of itself sufficient evidence to 
overcome the presumption that the payee had reserved its 
right to sue before the expiration of the time. The case of 
Blackstone Bk. v. Hill, supra, raised the same issues, fol- 
lows Oxford Bank v. Lewis, and was decided upon the 
authority of that case, without further consideration of the 
merits of the question. Several cases appear in the Misseuri 
reports, wherein the opinions expressed by the judges have a 
bearing upon the validity of a consideration of this kind, 
but never until recently has the issue been directly raised, and 
authoritatively decided, ‘ 

Marks v. Bank of Mo., 8 Mo. 316, is one of the earliest 
cases in which direct reference is made to the binding force 
of a contract of this kind supported by such a consideration. 
The learned judge in his opinion employs the following re- 
markable language: ‘‘ Either the bank had, or it had not the 
right by law to receive interest in advance. If that right 
was conferred by law, then the payment of interest in ad- 
vance was no consideration for the promise. If the bank 
had not the right to take interest in advance, then the pay- 








ment of it in consideration of forbearance was usurious. 
If the contract was usurious, then, so far as the excess of 
lawful interest was concerned, it was of no avail to the bank, 
for it might have been recovered back the next moment after 
it was paid.’’ This circular mode of reasoning would render 
it impossible for the parties to enter into a valid agreement 
extending the time of payment of a note.- There can be but 
two sides to a direct question. It is either ‘‘yes!’’ or ‘‘no!”’ 
There can be no possible consideration tendered, but that 
the holder of a note either ‘‘has or has not’’ the right to 
accept it, and if, in either event the consideration becomes 
invalid, then there can be no valid consideration for such a 
contract—hence, no extension, and no discharge of the 
surety. But, as above stated, this is merely the individual 
opinion of one of the judges; for though it is given as ‘‘ the 
opinion of the court,’’ there seems to be no concurrence 
therein—the only other judge sitting having delivered a 
separate opinion, in which he reaches the same conclusion— 
affirmance of the judgment—upon entfrely different gronnds. 
A further reason for rejecting this opinion as authorit- 
ative, is that neither the instructions of the court 
upon which the case went to the appellate court, nor 
the facts recited in the statement, rendered such a declar- 
ation of law necessary or pertinent. Rucker v. Robin- 
son, 38 Mo. 154, which cites with approval The Oxford and 
Blackstone Bank cases, supra, is a case where there was a 
payment of interest in advance, but with the express reser- 
vation of the holder’s right to sue at any time, and there was 
direct evidence that the extension was merely a matter of in- 
dulgence at the will of the holder. ‘The cases of Smith v. 
Rice, 27 Mo. 505, and Smarr v. Schuetter, 38 Mo. 481, 
though not turning upon the payment of interest, at least 
show that there may be a consideration which the holder 
‘has a right to receive’’ from the principal debtor, which 
will render the contract of extension binding, and will dis- 
charge the surety when made without his consent. So far 
they overrule the opinion of the court in Marks v. Bank of 
Mo., supra. In the case of Hosea v. Rowly, 57 Mo. 357, 
this question is again commented upon, and in such a manner, 
that a casual reading of the head-notes (generally rather de- 
lusive) and a portion of the opinion, would incline to the 
belief, that the court rules adversely to the validity of such a 
consideration ; but it appears not only that there was lack of 
other evidence of the tying of the payee’s hands, but that 
the indulgence was granted with the express understanding 
on his part, that it would not have that effect. The opinion 
in Farmers and Traders’ Bank v. Harrison, ef a/., 57 Mo. 503, 
also deals with the matter in hand; but there is such an 
obvious mistake, either in the opinion or the report, that the 
reader is left somewhat to conjecture as to the real grouud 
upon which this case is reversed. The action was brought 
upon a promissory note, in which default was taken against 
the principal, and the sureties answered setting up two de- 
That the note was given for money loaned at 
2. That the sure- 


fenses. 1. 
usurious interest, and was therefore void. 
ties (appellants) .were released from liability by reason of an 
extension given for a valuable consideration to the principal 
debtor, without their knowledge or consent. To the first-de- 
fence, a demurrer for insufficiency was sustained ; issue was 
joined on the second, tried by the cqurt, and judgment for 
plaintiff; judgment reversed by the supreme court, and cause 
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remanded because ‘‘the court erred in overruling the de- 
murrer, and in giving judgment for the full amount of the 
note and interest.”” Now, there seems by the record to have 
been no demurrer overruled. As to the second defence which 
involves the question herein considered, the opinion approves 
’ the finding of the court below, because the extension granted 
was founded upon the payment or consideration of usurious in- 
terest in advance, and cites Marks v. Bank of Mo., 8 Mo. 
316, and Wiley v. Hight, 39 Mo.: 130, as authority for the 
invalidity of such consideration for a promise. In the first 
of these cases the question of usury only arose in the alterna- 
tive manner quoted above, and in the other the extension was 
for an indefinite time. The first defence in F. & T. Bk. v. 
H., being upon the ground that the original contract was for 
money loaned at usurious interest, when the fact that the val- 
uable consideration paid for the extension came out in the 
evidence, it left defendants in rather an uncomfortable pre- 
dicament. It is possible that in urging their first defence 
they insisted so strenuously upon the iniquity of usury, that 
the court, or the judge who wrote the opinion, applied a 
portion of their logic to their second defence, to invalidate 
that. In discussing the first defence, the opinion expressly 
negatives the idea that a contract is affected by usury any 
further than as to the forbidden excess of interest, and cites 
good authority (4 Pet. 205, and 7 How. [Miss.]535), to show 
that usury ‘‘is unlawful to the extent that it is made so by 
law and no further.’’ According to the general interest law 
of Missouri (Wag. Stat. 782), parties may agree in writing 
for the payment of 10 per cent. interest, and if the defence 
of usury is sustained it only works a forfeiture of the excess ; 
judgment is rendered for the principal and 1o per cent, the 
interest being set aside for the benefit of the county school fund. 
So that the excess over 10 per cent.—if anything—is all that 
can be recovered back in a case of this kind, and if the ten 
per cent. which the principal paid to the creditor for extend- 
ing his note, is paid over to the school fund, the penalties for 
violating the usury law are borne by the victim of the iniquity, 
and not by the party who expected to reap its benefit, and this, 
too, when he has not offered the beggarly plea of usury to 
an action on his own promise, or sought to avoid any of his 
obligations. The party who exacts the usury is the one who 
pleads his own wrong in his own behalf. It is claimed that 
if the contract fails, the interest may be recovered back by 
applying it on the principal. This plea for judicial absolution 
from mutual obligations might better be urged against any 
other species of consideration ; for usury once paid can not be 
reclaimed in the state of Missouri, nor is a contract for usuri- 
ous interest absolutely void. Rouson v. Hays, 39 Mo. 455. 
Nor is the taking of interest in advance, when not above the 
legal rate usurious. 3 Pars. on Cont. 131-2 and cases cited. 
_ In The German Savings Bk. v. Helmrick ef ¢/., 57 Mo. 
100, this question is raised directly, and in such a manner 
that it would have been impossible to affirm the judgment, 
without deciding that the payment of interest in advance 
upon a note, for a definite time, was a valid consideration 
for a contract extending the time of payment thereon, for the 
time for which such interest was paid. As in this case the valid- 
ity of the consideration was the only question raised by the in- 
structions given, to which the plaintiff excepted, it is unfor- 
tunate that the report of the case does not contain a more 
distinct statement of the issues. The case is made to turn 


upon the unimportant fact that the extension is reduced to 
writing upon the back of the notes. The supreme court 
probably considered the legal questions involvcd in this suit, 
with the entire record of the case before them, and it could 
not be supposed that this learned body intended to lay down 
the doctrine that a contract without consideration, becomes 
valid and binding when reduced to writing. Prominence 
was doubtless intended to be given to the writing because it 
furnished better evidence of the extension. A written con- 
tract‘'is of no more validity than an oral one, and when the 
consideration is expressed in the writting, no others can be 
proved, unless other words express further consideration. 
1 Pars. on Cont. 429, and cases cited in notes (g) (h) (i). 
For the purpose of obtaining accurate knowledge of the 
points decided, an examination has been made of the record 
of this case as sent to the appellate court, which discloses, in 
addition to the matters already herein mentioned, the further 
fact that had the validity of the extension of these notes de- 
pended upon the writing, it would have failed entirely as to 
one of them. It further appears not only that upon two of 
the notes was the extension endorsed, but that the considera- 
tion therefor was expressed in an acknowledgment of the receipt 
of part of the principal, and the interest for the time of 
extension. The evidence preserved in the bill of ecxeptions, 
is that the other note upon which there was no endorsement 
of extension, was extended the same as the others, and the 
interest paid thereon in advance. Now if it is true, as nearly 
all the authorities cited herein will agree, that the payment 
of principal and accrued interest was no consideration for a 
promise of extension, then there could have been no other 
consideration for the extension of these notes than the pay- 
ment of interenst in advance. This must have been the 
ground upon which the supreme court affirmed the judgment, 
unless we assume that the court intended to assert the doctrine 
that a written contract without consideration, extending the 
time on a note, is valid, and by association and contact may 
impart validity to an oral agreement—also without considera- 
tion—extending the time on another note of even date, be- 
tween the same parties. It would be disrespectful to attribute 
such absurd heresies to a court of last resort. 

This view of the question is consistent with reason, and is 
amply supported by authority. In Robinson v. Millers, 2 
Bush. (Ky.) 179, the learned judge in an exhaustive opinion 
places it in a light so clear that it can not be obscured by 
sophistry, and although in that case the advanced interest was 
not paid in cash, but secured by interest notes, the court was 
emphatic in its assertion of the validity of contracts supported 
bysuchconsideration. In Rose v. Williams e¢ a/., 5 Kans. 483, 
where the agreement was expressly not to sue, and the con- 
sideration advanced interest, the court held the surety to be 
discharged. The question is decided the same way in many 
of the cases cited above, notably those of the states of New 
York, Ohio and Indiana. W. P. W. 





Relief in Equitable Causes. 
In regard to the power of the court under our system of 
code-pleading to give full relief in issues not triable by jury, 
the decisions are not quite uniform. 
Under the former system it was sometimes held that in 
bills for discovery merely, the chancellor should retain the 





cause and give full relief. This, however, was not the uni- 
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form, or perhaps the generel ruling, and unless some part of 
the relief sought by the petitioner was of an equitable char- 
acter, he would be left to his remedy at law. We have 
nothing under the code, and since parties can be made wit- 
nesses, analagous to bills of discovery merely, but parties 
often seek what was formerly called equitable relief, and also 
a judgment for money or for specific property. In regard to 
this class of cases, when discovery was formerly sought, Mr. 
Story says that ‘‘in bills of discovery seeking relief, if any 
part of the relief sought be of an equitable nature, the court 
will retain the bill for complete relief; ’’ and that ‘‘in mat- 
ters of account, fraud, accident and mistake, the jurisdiction 
for relief will generally, but not universally be retained.’’ 
Story Eq. § 73. ’ 

The code conforms to the spirit of the equity system, and 
in doubtful questions its practice may well be referred to. 
It was the general rule, though sometimes not followed, that 
equity would not do things by halves, and that when juris- 
diction was acquired, other than for discovery merely, the 
chancellor would give complete relief, although it involved a 
judgment and execution as at law. This principle should not 
empower him to give such judgment when the party could 
have obtained it without a proceeding in equity; thus, in a 
bill to foreclose by sale an equity of redemption, when the 
mortgage was given to secure an independent obligation, the 
chancellor should not perhaps be required to give a decree 
for the debt, the balance after sale, to be recovered by gene- 
ral execution, for a judgment at law might have been ob- 
tained without the bill. But ordinarily the party was unable 
to sue at law, until some obstacle was removed, as, in such a 
mistake in a contract as would preclude a suit for damages 
only, the mistake must first be corrected. In that case, when 
the chancellor obtains jurisdiction to correct the mistake, the 
party should not be compelled to bring a new suit to enforce 
the contract as corrected. 

The obligation under the code to give full relief is greater 
than in the courts of equity. We have no longer suits in 
equity and actions at law—they are all civil actions. The 
application for redress is not to a court of law or of equity, 
but to the court, which is required ‘‘to determine the ulti- 
mate rights of the parties upon each side’’ (W. S. 1051, § 2), 
and, in any action, it will give him the relief to which he, 
by his pleadings and evidence, shows himself entitled, with- 
out regard to any former designation as to its character. 
Rankin v. Charlep, 19 Mo. 490. If the old equity court 
would refuse to do justice by halves, if, in favor of complete 
Justice, it would go beyond its ordinary jurisdiction, how 
much more, under the reformed system, will a court, having 
complete jurisdiction, give a suitor full and complete relief? 

Disastrous consequences might follow the opposite view. 
One is entitled to damages for breach of a contract ; but, by 
mistake of the scrivenor, he can not enforce it until reformed. 
If he must first bring his action to reform the instrument, 
and wait until that relief is obtained, before suing for dam- 
ages, he may never recover them, for the reason perhaps that 
the statute of limitations, may in the meantime, have run, 
or the defendant may have become bankrupt. And 60 it 
may be necessary to reform a lease, or a deed of conveyance, 
or set aside a conveyance for fraud, before ejectment will lie, 
and when the party shall have obtained his so-called equit- 
able relief, the time will perhaps have expired, or the statute of 





limitations will have barred his action. This result, it is 
said, may be avoided by writing in the same petition differ- 
ent statements or counts, the so-called legal and equitable 
causes of action. But this can not be done, for the reasons 
that each statement must embody a separate and independent 
cause of action—one that could ‘be prosecuted alone,—and, 
in the cases supposed, there is no so-called legal cause of ac- 
tion, until the court has given the so-called equitable relief. 
It follows, then, that in those cases there is but one cause of 
action, and the issue being triable by the court, it is still 
called an equitable cause. 

The objection to this view is, that the opposite party is de- 
prived of his right to a trial ; that a judgment for money, or 
for possession of property, can not be rendered except upon 
verdict, unless a jury is waived. But the statute does not re- 
strain the objection. The language is ‘‘ an issue of fact in 
an action for the recovery of money only, or of specific, 
real or personal property, must be tried by a jury,’’ etc. ; and 
that ‘‘ every other issue must be tried by the court,’’ etc. In 
the cases supposed, the issues are not in actions for the re- 
covery of money on/y, or of specific property, but other re- 
lief is necessary before such recovery can be had. The ob- 
jection would seem to be supported by the letter of the stat- 
ute if the word ‘‘only’’ were omitted, but that word, with 
the requirement that every other issue be tried by the court, 
excludes the right of jury trial when other relief is neces- 
sary. 

The New York Supreme Court and Court of Appeals fully 
recognize the obligation in equity causes to give complete 
relief. In Gooding v. McAllister (9 How. Pr. 123), the 
plaintiff sought to reform a written agreement and damages 
for its breach as reformed. In deciding that he was entitled 
to the latter relief, as well as the former, the judge presiding 
(Welles) remarked: ‘‘ Having presented a case of equity 
jurisdiction exclusively, with a view to the reformation of 
the written instrument, it is no objection to the practical re- 
lief which he seeks, that it could be given in a court of law 
upon the contract after it shall be reformed. It would be a 
reproach to the administration of justice to turn the party 
over to another tribunal, or to another form of action in the 
same tribunal, to obtain the relief which he was obliged to 
appeal to its equitable jurisdiction in order to be put ina 
condition to ask for. The rule in respect to a court of 
equity is, that the jurisdiction having once attached, it shall 
be made effectual for the purposes of complete relief.’’ 

In Lamb v. Buckmiller (17 N. Y. 626), the plaintiff had 
purchased land belonging to defendant, at execution sale, 
but it appeared that the defendant had held it, and it was 
sold under a misdescription. He brought suit to correct the 
description and for possession, and the court of appeals held 
that ‘‘the plaintiff claiming under a defective deed, and 
showing sufficient ground for its reform, may have the same 
remedy as if he had brought two actions, one to reform the 
instrument and one to enforce it as reformed.’’ 

Lattin v. McCarty (41 N. Y. 107), was an action to set 
aside a fraudulent deed and for possession of the premises, and 
it was claimed that there were two causes of action. But the 
same court held it to be but one cause, namely, an equitable 
one to vacate the deed, and judgment for possession should 
be given ag an incident or result. 

Bidwell vy, Astor Mar. Ins. Co. (16 N. Y. 263), was an ac- 
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tion to reform a contract of insurance, and for the amount 
covered by the policy. In reviewing the action below, the 
court disposed stimmarily of the objection to the double re- 
lief, by saying: ‘‘ There was nothing in the objection that 
the court should have stopped with reforming the policy, and 
turned the plaintiffs over to a new action to recover their dam- 
ages. The rule of courts of equity was, when they had ac- 
quired jurisdiction, and had the whole merits before them, 
to proceed and do complete justice between the parties.’’ 
Some of the decisions in Missouri present a somewhat differ- 
ent view. ‘The first departure was in Rose v. Peyton (41 Mo. 
257), where, in an action to recover possession of land, and 
to vacate a conveyance upon the ground of fraud, and vest 
the title in the plaintiff, the court treated the petition as con- 
taining two causes of action in one count, one of ejectment, 
and one for equitable relief, and held the joinder to be er- 
roneous. Judgment below had been rendered for the plain- 
tiff both for possession and for title, but this judgment was 
reversed, the prayer for possession was treated as surplusage, 
and judgment was given in the supreme court for title only, 
leaving the plaintiff to a new action for possession. So far 
as treating the supposed misjoinder as ground for reversal, 
no objection having been made to it by demurrer or by mo- 
tion, the doctrine of the case was overruled in House v. Low- 
ell (45 Mo. 381), but the general view of the court was ac- 
quiesced in in several cases, but without discussion, until 
Henderson v Dickey (50 Mo. 161), where it was materially 
modified if not entirely overruled. This was an equitable 
action for title, and for damages, and for possession of the 
land. The court below had given a judgment for title only, 
the plaintiff appealed, and the case was sent back with direc- 
tions to award a writ of possession, the supreme court treat- 
ing the prayer for damages as surplusage, but intimating that 
damages could not be awarded, except upon a separate cause 
of action, and upon verdict of a jury. The opinion of the 
court, after clearly stating the rule of pleading, that different 
causes of action must be embodied in separate statements, 
refers to Rose v. Peyton, and the other cases, claiming that 
the errors below consisted in the non-observance of that rule, 
and continues as follows: ‘‘ Had the petitions been drawn 
in accordance with the rules of pleading laid down in the 
code, and contained separate counts, with appropriate pray- 
ers for relief or judgment, as warranted by the law applica- 
ble to the different causes of action, a different question would 
have been presented. The code of procedure authorizing 
the joinder of equitable and legal causes upon their sepa- 
rate statement in distinct courts, was passed for the pur- 
pose of preventing circuity of action and multiplicity of suits, 
but it applies simply to the form and manner of action, and 
was not designed to change any principle of law. Why the 
distinction must be kept up between legal and equitable pro- 
ceedings is obvious to all. In an action at law there is a con. 
stitutional right to a trial by jury, which has no existence in 
equity. It seems to be conceded in all the states where the 
new system of pleading prevails, that when legal and equita- 
ble causes of action are united, as to the former, on the trial, 
the issues must be submitted to the jury and cannot be passed 
upon by the chancellor. In the present case there was no 
legal issue tendered. Although there was a prayer for dam- 
ages, no attention was paid to it, and it was treated as sur- 


plusage. ‘The bill was strictly equitable throughout, and the 





plaintiffs had no otherremedy. When that was the case, and 
the plaintiffs obtained their decree for title, and showed that 
they were entitled to the possession, I think that the court 
should have given them a writ for that purpose.’’ 

This case is inconsistent with Rose v. Peyton, and con- 
forms to Lattin v. McCarty. We are left somewhat in doubt 
whether the court intended to adopt the general doctrine 
supporting that case, and as applied in the other cases, but 
from the careful language used, it would seem thatat that time 
it was hardly prepared to goso far. The intention seems to 
be, that the plaintiff, if he would demand damages, or make 
any money demand, as connected with, or arising out of an 
equitable cause, must either sue separately, or, if he would 
unite with the equitable claian, should do so by a separate 
statement. ‘This intimation, if understood to be general, is 
both correct and erroneous. There is no reason why one who 
has a money demand, which is ripe at the commencement of the 
suit, should be enabled to evade the risk of a trial by jury by 
uniting it with an equitable one, although they arise out of the 
same contract or transaction. In such case the plaintiff may 
bring either suit or both, and if he take the latter course, and 
unite them in one petition, he should embody them in sep- 
arate statements, for they are separate causes of action. And 
when they can be so united, or where each cause can be pros- 
ecuted separately, and the equitable cause is alone presented 
to the court, there is no good reason why a money judgment 
should be also given. A reason for such a course might have ex- 
isted under the old system, for the party, in order to prosecute 
his double remedy, was required to pursue them in different 
courts, and by entirely different proceedings. To relieve 
him from this burdensome necessity, a court of equity might 
consistently give him full relief, though, if when he filed his 
bill, his money Gemand was perfect, equity would seldom 
enforce that demand. But with the liberty he now has to unite 
his money demand with that for other relief, there is no rea- 
son why he should not be required to present it in the usual 
way, to embody it in a separate statement, and submit toa 
jury the issues arising in regard to it. 

It is not, however, in this class of cases that the question 
usually arises. A party usually asks the special aid of the 
court in the exercise of its equitable jurisdiction, when with- 
out it, he has no claim for money or for specific property. It 
could hardly be that the language of the court in Henderson 
v. Dickey was intended to refer to this class of cases. The 
suitor’s legal demand, so called, does not arise until after the 
decree of the chancellor. When the mistake in his contract 
is corrected, when the deed that divests his title is set aside, 
when the constructive trust is declared, then his cause of action 
for money on/y, or for specific property, begins, and if, at the 
commencement of his suit, he had embodied such cause ina 
separate statement or count, that count would have contained 
a cause of action which had then no existence, and hence 
was no cause at all. In such case there is but one cause, and 
there can be no separate statement. In an action to obtain 
title to land, there can be no claim for damages for its ad- 
verse occupancy until the plaintiff’s right to the land is indi- 
cated, and, unless the same court, and by the same judg- 
ment, shall give him damages and possession, as well as title, 
he will be driven to a new action which can not be com- 
menced until after the former is determined. And in case 
ofsuch a mistake in writing a contract as bars the plaintiff's re- 
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covery according to its true terms, as in Gooding v. McAllis- 
ter, and Bidwell v. Astor Mar. Ins. Co., above referred to, he 
must wait until by an equitable judgment the contract is re- 
formed, before bringing his action forthe money. I have be- 
fore referred to the possible consequences of such delay. 

It is clear, then, that when there is no legal demand, so 
called, that is, no demand for money only, or specific prop- 
erty, until created or perfected by an equitable judgment, such 
demand of itself does not constitute a cause of action, and 
can not be united with an equitable cause, in one petition by 
a separate statement or count. It is not a separate cause of 
action, but is part of the equitable one, and if the court fails 
to give the petitioner all the relief to which he shows him- 
self legally entitled, it fails in a clear and recognized duty. 

The case of Henderson v. Dickey seems to make a dis- 
tinction between an action for a single thing, based upon 
equitable grounds as for possession of land, which can not be 
obtained without vacating an adverse conveyance, and an 
action for more than one thing as for possession and damages 
for its detention. In the former case there is no joinder of 
legal and equitable causes, for such joinder implies a pursuit 
of more than one object, a judgment for more than one 
thing, while in the latter, the opinion would seem to imply 
that there was such a joinder. It seems to treat a claim for 
damages for the detention of property, whose possession is 
sought through an equitable proceeding, as necessarily a sep- 
arate cause of action. The cause might be a distinct one if 
the damages were recoverable at the institution of the suit and 
without equitable interference. As, a vendee of land, by a 
contract which gives possession, and when he has been dis- 
possessed by the vendor, may be entitled to damages for such 
dispossession, aswell as to specific performance. In such 
case, the court in decreeing specific performance, might not 
give the damages, for there were two causes of action (I say 
nothing now about a claim for possession and the statutory 
damages), which could have been presented separately, or 
have been embodied in one petition by distinct statements. 
The claim for damages did not depend upon the equitable 
cause, it was independent, though arising out of the same 
transaction, and might have been presented alone. But sup- 
pose the scrivenor, in writing the contract, had made such 
omissions, that, until reformed, no action could be founded 
upon it. In that case, the leading object of the petition 
would be to reform the contract, and the right to specific per- 
formance and to damages, would grow out of and be depen- 
dent upon the equity for reformation. There could not, in 
this supposed case, be three counts, or statements, there 
should be only one, and under it, the court should give all 
the relief to which the plaintiff would be entitled under the 
contract as reformed. Notwithstanding, then, the distinc- 
tion between a cause of action for one thing, and causes for 
more than one, though connected, it would seem that when 
they all grew out of, and are dependent upon a single equity, 
when the hands of the plaintiff are tied until he has been 
granted his equitable relief, there is no difference in princi- 
ple between them, in regard to the duty of the court to grant 
full relief. 

I speak upon thissubject more freely because I cheerfully ac- 
quiesced in the decision in Henderson v. Dickey, when given, 
as a satisfactory settlement of the question, although, in since 





reviewing the language of the opinion, I am satisfied that 
it is subject to, if it does not invite a construction, that shall 
curtail the beneficent power of the court in granting relief 
in cases other than for money only or for specific property. 
P, BLIss. 
St. Louris, April 27, 1875. 
Removal of Causes to the Federal Court 
Act of 1875. 


under 


OSGOOD v. THE CHICAGO, DANVILLE AND VINCEN- 
NES RAILROAD COMPANY. 


United States Circuit Court, Northern District of Illinois, April, 
1875. 


Before Hon. THomMAS DRUMMOND, Circuit Judge, and Hon, 
HENRY W. BLopDGETT, District Judge. 


1. Removal of Causes under Act of 1875.—Where the main controversy is be- 
tween citizens of different states, it may be removed from a state court to the 
federal circuit court, notwithstanding such removal will neccessarily carry with it an in- 
cidental controversy between citizens of the same state ; and in such case the federal court 
will have jurisdiction to settle the rights of all the parties, including the rights of the 
parties to the incidental controversy. 


2. Case in Judgment.—Thus, a suit brought in one of the state courts of 
Illinois, by a citizen of Massachusetts, a mortgage-creditor of a railroad company of 
Illinois, against such company and certain of its officers, and also against the trustees of 
the mortgages, which officers and trustees are citizens of other states than that of the 
plaintiff, the object of the suit being to foreclose such mortgage, may be removed to the 
federal circuit court, on the petition of such officers and trustees; and this is so, although 
certain judgment-creditors of the railroad company have intervened, some of whom 
may be citizens of Illinois. 





3- - Possession of the Res.—The right of removal is not affected by the 
fact that a receiver has been appointed by the state court, who has taken possession of 
the assets of the company. 








4. Right of Judge of State Court to act upon Petition.—The peti- 
tion and bond for removal may be filed with the clerk ef the state court in vacation ; and 
when this is done, the jurisdiction of such court at once ceases. It is not necesary that 
the cause should remain in the state court until the next term thereof, in order that the 
judge of such court may have an opportunity to act upon the application. ‘‘ If the pe- 
titioner has brought himself, and is within the terms of the law, and the right of removal 
is complete, then when there is added to that a copy of the record duly filed in the fed- 
eral court, and special bail given when requisite, the act of removal has taken place.”’ 


The facts of this case are stated in the opinion published in our 
previous issue (a#ze, p. 275). The following opinion was delivered 
after reargument. 

Mr. Crawford and Mr. Mc Dona/d, for the plaintiff; Mr. Walker 
and Mr. Camfdell, for the defendants. 


DRUMMOND, J.—It has been insisted on the reargument, that 
this court can not take jurisdiction of the case, on two grounds: 

1st. The case itself is of such a character that it is not remova- 
ble under the statute. 

2d. The case can not be removed independent of the action of 
the state court. 

The first clause of the second section of the act of 1875, states 
when a case can be removed to the federal court. It must be a 
suit of acivil nature at law or in equity, pending at the date of the 
act, or brought thereafter in the state court. The matter in dis- 
pute must exceed $500. It must be a suit arising under the con- 
stitution or laws of the United States, * * * * or in which 
there shall be a controversy between citizens of different stat>s. 
* * * * This clause refers to a removal by either party; that 
is by the whole of what constitutes the one side or the other. 

The second clause of that section states when a case can be re- 
moved by either party, less than the whole. There must be ina 
suit in the state court a controversy wholly between citizens of dif- 
ferent states, and such that it can be fully determined as between 
them ; if so, then any one or more of the plaintiffs or defendants 
actually interested in the controversy may remove “ said suit,” into 
the Circuit Court of the United States. 

There was here a civil suit in equity pending in the state court 
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at the date of the act, where the matter in dispute exceeded, ex- 
clusive of costs, the sum or value o/ $500. 

Was there in this suit a controversy wholly between citizens of 
different states ? The plaintiff was a citizen of Massachusetts, the 
railroad company a citizen of Illinois. The railroad company had 
executed to trustees certain mortgages on its property to secure an 
indebtedness due from the company, of which the plaintiff held a 
part. He was not a trustee of either of the mortgages. The trus- 
tees and some of the officers of the company made defendants 
and all of them citizens of different states from that of the plain- 
tiff and the company, petitioned for the removal of the cause. 

Now, the controversy between these parties was wholly as to the 
debt and the validity of the mortgages and the enforcement of the 
same. 

The trustees represented the other creditors as well as the plain- 
tiff. It was then in effect a controversy wholly between the trustees 
as the representatives of the creditors, and the railroad company. 
There can be no doubt that, so far as it relates to citizenship, it was 
entirely competent for the plaintiff to bring his suit in this court 
instead of the state court ; and having done the latter, that it was 
equally competent for the defendants, as the case then stood, to 
remove it to the federal court. Was this right lost by the subse- 
quent facts which appear in the case? 

After the bill was filed receivers were appointed, and certain 
judgment and other creditors were made defendants, one of whom 
filed a cross-bill. 

The mere possession of the property clearly could not affect the 
result, as appears from the fourth section of the recent act. That 
was connected wholly with the controversy of the original parties, 
and did not prevent it from being exclusively between them. It 
does not appear that any of the creditors were citizens of the same 
state as the plaintiff, but conceding that there was a controversy 
in the suit whether the judgments were valid liens on the property 
and whether the debts of the other creditors were binding on the 
company, and that some of the creditors were citizens of the same 
state as the company, was the right of the removal gone ? 

It is said that the language of the second section of the act of 
1875 is different from the act of 1866, the former declaring that 
either one or more of the parties ‘“‘ may remove said suit" into the 
federal court. It is insisted that means the whole suit and not the 
part which involves merely a controversy between citizens of dif- 
ferent states, and therefore, if there should be incidentally a con- 

‘troversy in the suit between citizens of the same state, the effect 
would be to remove this last as well as the other, and therefore, 
the federal court would take jurisdiction of a controversy between 

' citizens of the same state, which would be unconstitutional. 

If we were to admit the premises, we hardly think the conclusion 
would follow. If the whole suit is removed because of the prin- 
cipal controversy between citizens of different states, and, in order 
to fully determine that as between them, other controversies 
between citizens of the same state arise in the suit, 
there is no objection to the federal court taking juris- 
diction of the latter. It is matter of common practice to do this in 
the settlement of legal and equitable rights. Having control and 
jurisdiction of the principal, the incidents go with it. In every 
case where this court forecloses a railroad mortgage, this doctrine 
is enforced ; so that the true rule even on the hypothesis stated, 
would seem to be to ascertain whether this court had jurisdiction 
of what may be regarded as the main controversy, and whether 
the others between citizens of the same state, are mere incidents 
of such controversy. In this case, the claims of the defendant- 

creditors, it is presumed, depend on the effect and validity of the 
mortgages, which, if sustained, give the bond-holders the para- 
mount claim. The former may therefore be said to attend the 
mortgage debts.If this is so, there is no good reason why the 
whole suit may not be removed to this court. Whether the act 
intends to authorize the removal of the whole suit in every case 
where there is a controversy between citizens of different states 





and which can be fully determined as between them, without re- 
gard to other controversies in the same suit, and the citizenship of 
the parties in the suit, and whether, if so, the act is in that 
respect constitutional, need not be here decided. Neither is 
it necessary to decide whether the act, in any case where there 
may be in the suit controversies between citizens of the same state, 


-permits them to remain to-be determined by the state court. 


Upon the second ground we commence with two admissions 
made by the plaintiff's counsel. _They concede: 

1st. Under the 3d section of the act of 1875, the petition for re- 
moval and the. bond required, can be filed in the suit pending in 
the state court in vacation. 

2d. If the statute is complied with, the state court has no dis- 
cretion, and its refusal to accept the petition and bond, and the 
omission to note the refusal on the record, would not deprive the 
party entitled thereto of the right of removal. 

These admissions necessarily grow out of the words of the stat- 
ute. Ifthe facts as named therein exist, then the party entitled to 
remove the suit may file a petition in such suit in the state court before 
the term at which the cause could be first tried, and file therewith 
a bond with good and sufficient security. The bond and petition 
may therefore both be filed out of term time; they are to be filed 
in the suit pending in the state court, that is, with the clerk in the 
ordinary way in which papers are marked and filed in a suit. 
Now, if the proper petition and bond are filed with the clerk in 
the suit pending in the state court, by the party entitled to do so, in 
vacation, what is the status of the case from the time of filing the 
same until the meeting of the state court? 

According tothe view of plaintiff's counsel, the court having had 
no opportunity to open court to accept or refuse the bond and peti- 
tion, there is jurisdiction still inthe state court, and the judge of that 
court can make any order in the case permitted to a judge under 
such circumstances ; that is, he can, if necessary, grant an injunc- 
tion, and (in this state) appoint a receiver of property. There 
ought to be authority somewhere to protect the rights of parties in 
the contingency named. Having filed the petition and bond with 
the clerk in the given case, the applicant has done all that the stat- 
ute requires. He need not call upon the court to act at all. No 
order is to be made in court, at least the statute names none, unless 
the mandate that the court “‘ shall accept the petition and bond” 
implies one. 

The language is somewhat different in the other statutes: “ shall 
accept the surety.” When is it that the court shall “‘ proceed no 
further in such suit?”’ It is well to notice the different language 
in another part of the section. When the suit relates to the title of 
land, and is between citizens of the same state, then the value must 
be made to appear, and certain statements (and affidavit if required 
by the court) must be made, all showing the court is called on to 
act. But it is said that, in this case, the court must judge whether 
the bond has gdod and sufficient security, and must accept that 
and the petition. 

It may be proper to consider the former legislation on this point. 
The act of 1789 required, in order to effect a removal from the 
state to the federal court, that the defendant should, at the time of 
entering his appearance in the state court, file the petition for 
removal. 

The act of 1866, declared that the petition might be filed “ at 
any time before the trial or final hearing of the cause ;"’ but noth- 
ing is said as to the manner of filing other than by the use of such 
general words. The act of 1867 required an affidavit and petition 
to be filed in the state court at any time before the final hearing 
or trial of the suit. 


These acts were all repealed by the revised statutes of the ~ 


United States, which, however, incorporated their substantial pro- 
visions in section 639. 

The law in force upon the subject of removal, at the date of the 
act of 1875, was as follows: ‘In order to such re moval, the pe- 
titioner in the cases aforesaid must, at the time of filing his peti- 
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tion therefor, offer z# said state court good and sufficient se- 
curity,’’ etc. 

The act uf 1875, forthe first time expressly authorized the petition 
and bond to be filed out of the term time. There must have been 
some object in this change. We think it was to prevent the state 
court from proceeding further in the case, after the proper papers 
were filed in the suit with the clerk. 


There was nothing more to be done in order to perfect the right. 
A condition of the bond is that the petitioner shall enter, in the 
Circuit Court of the United States, at its next term, a copy of the 
record of the suit, and pay the costs if the suit be wrongfully re- 
moved, and is for the benefit of the oppos'te party. 


The seventh section of the statute has an important bearing on 
the question. Jt often happens that the terms of the state court 
are only once or twice a year. If after the filing of the petition 
and bond in the suit in the state court not in term, the Circuit 
Court of the United States should sit before the state court; for ex- 
example, the former in one month and the latter in two months 
from the time of filing the petition and bond, if there must be an 
opportunity for the state court to act on them before the right of 
removal is perfected, how is it possible for the petitioner to comply 
with the condition of the bond? 


The only answer that can be given is that in spite of the words 
of the third section, that the bond and petition may be filed before 
the term, there is in fact and law no filing of the petition and bond 
until the court is in session, in effect thereby striking those words 
out of the statute, and thus the state judge has power over the case 
from the commencement till the petition and bond are presented 
to him while holding court, which we think Congress intended he 
should not have when they were duly filed in vacation. 


Under previous laws, in some instances the clerks of the state 
court would not give copies of the record when a petition for re- 
moval was filed. The recent act imposes a severe penalty in case 
of their refusal to furnish a copy of the record, after tender of the 
legal fees, to any one applying for removal, not when the removal 
is ordered or refused by the court. It is said there must be a power 
in the state court to determine whether the petition and bond are 
sufficient, and whether the case is removable under the statute. 

It is true that the party seeking the removal of the cause must 
be entitled to the same, but we think the statute did not intend to 
permit the state court to judge in such a case as this whether a 
proper case was made. That was one of the difficulties under 
former statutes. If the state court chose to proceed, the only rem- 
edy was supposed to be through the highest court of the state to 
the Supreme Court of the United States. See Hough v. W. T. 
Company, 1 Bissell R: 425; Akerly v. Vilas, 2 Bissell R. 110; Jn 
ve Cromie, 2 Bissell, 160, and authorities cited in those cases and 
notes. This statute gives the Circuit Court of the United States 
power to issue the writ of certiorari to the state court in any cause 
removable under the act, and therefore tothe federal court the right 
to determine whether the cause is properly removable. 

It is claimed by the plaintiffs’ counsel that is given when the 
state court refuses to act. But the state court may omit to place 
on the record the refusal or non-action, and whether it does or not 
there can be no object in issuing a writ of certiorari, the sole effect 
of which is to bring the record into the federal court, if it is already 
there duly certified by the clerk under the seal of the state court. 
This statute has not given power to the Circuit Court of the United 
States to compel the state court to act by writ of mandamus or 
otherwise. The sole object of the writ of certiorari, as the statute 
itself says, is to make return of the record. 

The fifth section contains provisions which are new. It is true 
that in practice under previous laws, when a case came into the 
federal court by removal from the state court, motions could be 
made to dismiss and remand the case, but their decision depended 
on general principles. Now the fifth section controls the action 
of the federal court both as to the dismissal and remanding of 





cases. It did not intend the suit should be dismissed or remanded 
on account of irregularities, provided it satisfactorily appeared 
that the court had jurisdiction of the cause. Here the only thing 
to which objection is now made is as to the character of the suit 
and ‘he want of opportunity of the state court, as a court, to act or 
refuse to act. There is no complaint made against the sufficiency 
of the bond. 

It is said we treat the state courts with disrespect in not allow- 
ing them to pass upon the case under the statute. We would treat 
them more disrespectfully if we disregarded and overruled their 
action, as it is admitted we would have the right to do in a proper 
case. 

What might be the effect of the record of the state court being 
filed in the federal court before the term next after the filing of the 
bond and petition in the suit in the state court, upon the general 
status of the case, it is not necessary to consider. There possi- 
bly might be a question whether the case would be in every re- 
spect before the federal court prior to its next term. 

It may be admitted there are difficulties in any view we may take 
of this part of the case, but we are at a loss to understand how 
the fact that the state court had ¢he opportunity to pass upon the 
application, can alone confer the right of removal, when it is ad- 
mitted that the action or non-action of the state court may be im- 
material. ; 

If the petitioner has brought himself and is within the terms of 
the law and the right of removal is complete, then when there is 
added to that a copy of the record duly filed in the federal court 
(and special bail given when requisite), the act of removal has 
taken place. 





Liability of Carriers—Connecting Lines. 


F. E. BRYAN v. PADUCAH AND MEMPHIS RAILROAD 
COMPANY. 


Kentucky Court of Appeals, October 20, 1874. 


Hon, BELVARD J. PETERS, Chief Justice. 
** WILLIAM LINDSAY, 
‘* ‘WILLIAM S. Pryor, } Justices. 
‘* MARTIN S. COFER, 


Goods were delivered to the Paducah and Memphis Railroad Company at Paducah, 
Kentucky, to be shipped to Brownsville, Tennessee, under the following contract: 
** Received in good order and condition from L. Gross & Co., at the depot of the Padu- 
cah and Memphis R. R., the articles marked and numbered as below, which are to be 
deilvered in like good order at Brownsville, Tennessee, to F. E Bryan or assigns, he or 
they paying freight for the same at the rate,” etc. It was known to both parties to the 
contract, that the goods must pass over the line of the Paducah and Memphis Railroad 
to Troy, Tennessee, and thence over the Memphis and Louisville Railroad to their desti- 
nation. The goods were duly conveyed by the first carrier to Troy and then delivered 
to the second carrier, by whose agents they were lost: //e/d, under the special contract, 
in an action by the consignee against the first carrier, that the first carrier was liable. 


In December, 1873, L. Gross & Co., in Paducah, Ky., delivered 
to the Paducah and Memphis Railroad Company, at Paducah, a 
lot of merchandise marked to F. E. Bryan, Brownsville, Tennes- 
see, and the P. & M. R. R. Co., signed a bill of lading, undertak- 
ing to deliver the goods at Brownsville. The place of consign- 
ment is on the Louisville and Memphis R. R., and it was well- 
known to shipper and carrier, that the goods, in order to reach their 
destination, must pass from the first carrier to the Mobile and 
Ohio R. R., and then to the L. and M. R. R., the lasf carrier. 
The goods never reached their destination, and the consignee, F. 
E. Bryan, brought his suit against the first carrier, the P. and M, 
R. R. Co. 

The court below instructed the jury, that if they believed from 
the evidence that the P. and M. R. R. Co. delivered the goods to 
next carrier in good order, then the liability of the first carrier 
ceased and the jury should find for the defendant. 

The evidence showed that the first carrier did deliver the goods 
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to the second carrier in good order, and the jury found a verdict 
for defendant. The plaintiff appealed to the court of appeals. 


Henry Burnett, for appellant ; L. D. Husbands, for appellee. 
Linpsay, J , delivered the opinion of the court. 


The rule established for the transportation and delivery of goods 
or other freight by carriers, is, that the carrier, unless bound by 
special contract, is required to transport or deliver the freight at 
the terminus of his line, or at the place where, by the established 
usage of the business in which he is engaged, the delivery is to be 
made, to be transported on other lines or by a different carrier. 
In the present case, appellee insists that it only undertook to 
carry the goods to the terminus of its road at Troy station, and 
then deliver them to the Mobile and Ohio road, to be forwarded 
to their destination at Brownsville, Tennessee. Ifthere had been 
no special undertaking on the p'rt of appellee, no liability would 
exist, as it appears from the proof that the goods were delivered 
at Troy station, the terminus of its road, to the Mobile and Ohio 
Riilroad Company, under an agreement between the two compan- 
ies, that when the goods were delivered to the one by the other, 
the one receiving the goods, paid the freight due the carriers for 
transportation to its end of the line, and took possession of them 
to be transported to that point of the route where they were to be 
delivered. 

In this case the appellee undertook, with the appellant, in writ- 
ing, as follows : 

“‘ Received in good order and condition from L. Gross & Co., 
at the depot of the Paducah and Memphis R. R, the articles 
marked and numbered as below, which are to be delivered in like 
good order at Brownsville, Tenn., to F. E. Bryan, or assigns, he 
or they paying freight for the same, at the rate,” etc., signed by the 
agent of appellee. This agent shows that he had the authority, 
and was in the habit of signing such bills of lading for the com- 
pany, and there is nothing inthe record conducing to show that 
the consignor or consignee looked tothe responsibility of any 
other carrier, in the event the goods were lost. They both knew, 
doubtless, the terminus of appellee’s road, but had the right to 
presume by reason of the undertaking on the part of appellee, 
that it had some special contract with the Mobile and Ohio Rail- 
road Company, to carty the goods beyond the terminus of the ap-. 
pellee’s road. The goods were lost after they had been delivered 
to the second carrier, and as appellee has enlarged its liability by 
reasons of this special contract, should be held liable upon the facts 
of this record for the value of the goods lost. 

In Redfield on the Law of a Rilways, it is said ‘“‘ the -Americah 
cases on the subject, with rare exceptions, recognize the right of a 
railway company to enter into a special contract to carry goods 
beyond the line of their own road.” 

The Laurens Railway Company gave receipts for cotton to be 
delivered on presentation of the receipt at Charleston ; the cotton 
was delivered at the terminus of the Laurens Railway, and then 
delivered to the Greenville and Columbia Railway and lost. /e/d, 
that the first carrier was liable. 

Redfield on Railways, pages 116-117 and cases cited. 

The rule is that the carrier, in the absence of any special con- 
tract, is liable to the extent of his own route, but in this case this 
special undertaking exists, and his responsibility is unquestioned. 

The judgment of the court below is reversed, and cause reman- 
ded, with directions to award appellant a new trial, and for further 
proceedings in conformity with this opinion. 

NoTE.—A valuable paper on the above question, will be found in 2 Amer- 
ican Law Review, 426. 





—THE preface of the volume of Mr. Brewer's “ Calendar of State Papers 
of the Reign of Henry VIII,” which is now in press, will contain an exhaustive 
review of the evidence on the divorce of Catharine of Aragon, based, to agreat 





extent, upon documents which have been hitherto unknown, 
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Criminal Procedure — Right of Accused Person to 
List of Witnesses and Minutes of Testimony 
before Grand Jury. 


THE UNITED STATES v. SOUTHMAYD. 
United States District Court, District of Wisconsin, April, 1875, 
Before Hon. CHARLES E. Dyer, District Judge. 


A person indicted in the federal district court for forgery of postal money orders, who 
has not had a preliminary ion, is entitled to be furnished with a list of the 
witnesses sworn before the grand jury, but not, under ordinary circumstances, to the 
minutes of their testimony. 





The case is stated in the opinion. 


Dyer, J.—The defendant stands indicted for the alleged forgery 
of a postal money-order and for passing such order. There was 
no preliminary examination previous to the finding of the indict- 
ment. The defendant's counsel moves for an order requiring the 
district attorney to furnish him with a list of the witnesses sworn 
before the grand jury, and with the minutes of their testimony. 
He bases his application upon the fact that there was no prelimin- 
ary examination, and claims that he is entitled to know who the 
witnesses were who appeared before the grand jury, and what their 
testimony was in order to prepare for trial. The application, so 
far as it relates to the production of a list of the witnesses, is not re- 
sisted, but opposition is made to disclosure of their testimony. 


There are cases reported in the books in which the courts, in 
the exercise of a proper discretion, have ordered a list of the wit- 
nesses to be furnished to the accused, where he has had no pre- 
liminary examination before a magistrate. The statutes of the 
United States provide that when any person is indicted of /veason, 
or of any other capital offense, he shall be furnished with a copy 
of the indictment and a list of the witnesses, to be produced on the 
trial. Rev. Stat. of U.S. Title, 13, Ch. 18, 3 1033. I find no simi- 
lar provision in relation to other offences. I have no doubt, how- 
ever, that in all cases in which there has been no preliminary ex- 
amination, it is within the discretion of the court to order a list of 
the witnesses sworn before the grand jury, to be furnished to the 
accused. 

The People v. Naughton, 7 Abb. Pr. Rep. N. S. 421, is relied 
upon by counsel for defendant as an authority in support of his 
motion, not only as to furnishing a list of witnesses, but as bearing 
upon his right to the minutes of their testimony. In that case the 
defendants were indicted for alleged frauds in the conduct of cer- 
tain elections. The motion-papers set forth, that the accused 
were indicted without preliminary examination ; that they had no 
means of knowing the particular time, place or circumstances re- 
lied on by the people ; that at different times during the day upon 
which the charges were laid, a large number of persons were pres- 
ent at the voting place, and unless the accused could ascertain the 
precise time at which they were charged to have committed the 
offences, it was impossible for them to determine what witnesses to 
summon or in any manner to prepare fortrial ; and that zmfortant 
irregularities occurred in the proceedings of the grand jury, fatal 
to the validity of the indictment, which the minutes of testimony 
would disclose. Most of the discussion in the opinion of the court 
in that case is addressed to the question of the right of the accused 
to a list of the witnesses _It had been customary in many of the 
counties of the state of New York, before the passage of any 
statute on the subject, for the district attorney to indorse the names 
of witnesses on an indictment, and then send the same to the 
grand jury to be investigated. The names of the witnesses came, 
therefore, to be regarded as much an indorsement as the words 
“true bill,” and consequently the statute subsequently passed, 
provided that the accused shall be entitled ‘‘ to a copy of the in- 
dictment and of all indorsements thereon." Upon the practice, 
as it had grown up in New York, and upon the statutes, there can 
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be no doubt of the correctness of the decision of the court in The 
People v. Naughton, requiring a list of witnesses to be furnished. 

The case of Commonwealth v. Knapp, 9 Pick 496, so far as it 
is applicable here, presented only the question of the right of the 
accused in a capital case to a list of the witnesses for the state. 
Although it was urged that this was not a matter of right except 
under the statute of treason, Wilde, J., says, ‘‘a list of the wit- 
nesses has never been refused in a case of this kind.” 

If the determination of the question now presented depended 
upon authority, I do not regard the case of The People v. Naugh- 
ton as settling the point. It is not asserted here that any irregu- 
larities occurred in the proceedings before the grand jury involv- 
ing the validity of the indictment. In that case the application for 
the minutes of testimony was based principally upon such alleged 
irregularities claimed to be fatal to the indictment, and which the 
minutes would disclose ; and this branch of the motion was denied 
for the reasons that the motion-papers did not state wherein the 
proceedings of the grand jury were irregular, or wherein an in- 
spection was essential to protect the rights of the defendant, or 
that he could not more properly derive the information sought from 
other sources. The strictness of the rule on the subject was rigid- 
ly enforced, and the court say that ‘it is only within certain re- 
strictions that any inspection of the minutes can be allowed.” 

In Earl of Shaftesbury’s case, 3 Howell's St. Tr., the court, on 
application, ordered the witnesses before the grand jury examined 
in opencourt. But that was a case where an attempt was made to 
procure an indictment for high treason against the Earl. 

It is the general rule that proceedings before a grand jury are 
privileged from disclosure. The cases are exceptional in which 
the rule is not adhered to. In an action for maliciously indicting 
the plaintiff, Lord Kenyon allowed a grand juryman to be asked 
whether the defendant was the prosecutor of the indictment, and 
thought the disclosure did not infringe upon the juryman's oath. 
Sykes v. Dunbar, 2 Selw. N. P. 1091; Roscoe's Cr. Ev. 150. In 
that case the alleged cause of action itself sprung from the act of 
the party in procuring the indictment. 

Following the general rule, it is held that the clerk of the grand 
jury can not be compelled to disclose the proceedings before them 
(Vin. Ab. Evid. (B. a.) pl. 5), norcan the county attorney. _Mc- 
Clellan v. Richardson, 13 Maine Rep. 82. 

In Massachusetts it has been held that the attorney for the com- 
monwealth can not be called to disclose what passed in the grand 
jury room. Commonwealth v. Tilden, 2 Stark. Ev. 324, note. In 
the absence of strong reasons to the contrary, the rule ought not to 
be departed from. I think it should be adhered to in this case to 
the extent ot denying the application for the minutes of testimony. 
A list of the witnesses sworn before the grand jury should be fur- 
nished to the defendant. 








Foreign Selections. 


LIBEL OF A DEAP PERSON.—It has been recently stated by 
“ A Critic,” in a letter written to the Pall Mall Gazette, apropos of 
*“*Greville’s Memoirs,” that to l.bel a dead person is a criminal 
offence. And it is, no doubt, so laid down in the case De Libellis 
Famosis (5 Coke, 125), the reason given being that the libel “ stirs 
up others of the same family blood or society to revenge, and to 
break the peace.” In R. v. Topham (4 T. R. 128, A. D. 1791), in 
which the defendant was indicted for publishing a libel of Earl 
Cowper, then deceased, and for ‘‘ causing it to be believed that 
the said earl in his lifetime was destitute (ier a/ia) of filial duty 
and affection,” Lord Chief Justice Kenyon delivered the consid- 
ered judgment of the court thus: ‘To say that the conduct of a 
dead person can at no time be canvassed ; to hold that even after 
ages are passed, the conduct of a bad man can not be contrasted 
with the good, would be to exclude the most useful part of his- 
tory, * * * But let this be done whenever it may, whether 
‘soon or late after the death of the deceased, if it be done with a 








malevolent purpose, to vilify the memory of the deceased, and to 
injure his posterity * * * it is done with a design to break 
the peace, atid becomes illegal." And the court accordingly held 
that the jury ought to have been asked “ whether the papers were 
published in the spirit of a biographer; or with a malicious inten- 
tion to defame and vilify the character" of the deceased. Lord 
Kenyon, however, cited with approval the case of R. v. Critchley 
(4 T. R. 132 n.), in which a criminal information was granted 
against the defendant for-publishing of a deceased nobleman that 
“he could not be called a friend to his country ; for he changed 
his principles for a red ribband, and voted for that pernicious pro- 
ject, the excise.” A case which would hardly be followed as an 
authority in the present day, when the characters of public men, 
living or dead, are ‘‘ matters of public interest.’ See Odger v. 
Mortimer, 29 L. T. Rep., N.S. 472.—| The Law Times. 








SLANDER OF Goops.—The case of Western Counties Manure 
Company v. Lawes’ Chemical Manure Company (23 W. R. 5 L. 
R. 9 Ex. 218) turns into law what had certainly been thrown outin 
Evans v. Harlow (5 Q. B. 624) and Young v. Macrae (11 W. R. 
63, 3 B. & S. 264), though the general aspect of these cases leaves 
rather a contrary impression. Briefly, the decision is that it is ac- 
tionable in a trader to say untruly, and without lawful occasion 
(for so the court interpreted ‘‘ maliciously’), of another trader's 
goods that they are inferior to his own, provided special damage 
can be proved. The proposition established by the decision, is 
certainly not less wide than this, and it suggests some difficulties 
which may arise in its application. What will be a lawful occasion ? 
It is hardly to be doubted that, in the view of the court, the mere 
desire to sell one’s own goods does not afford a lawful occasion to 
an attempt to do so by disparaging those of a rival. But it is to be 
observed that this point was not before the court, and that no 
opinion is expressed as to what would constitute a lawful occasion. 
The object with which a trader makes such statements is not the 
injury of his rival, but his own advantage; and it is-still open to 
argument whether the allegation of an “intention to injure the 
plaintiffs in their business,” which is the declaration contained, 
would be satisfied with that sort of intention, which the law implies 
from the existence of a natural connection between the thing done 
and the effect produced, or whether, if the jury found the defen- 
dant’s design to be merely to advance their own trade at the ex- 
pense of their rivals, the defendants would be deemed to have 
made the statement on a lawful occasion and not maliciously. 

Again, assuming the publication of such a statement, for the 
purpose of attracting custom from the rival, or in competition with 
the rival not to be privileged as made on a lawful occasion, it 
might be a further question whether a similar statement, made in 
the course of dealing with a customer, or with one proposing to 
become a customer, would be deemed to be made on such an oc- 
casion. Further, a distinction of some subtlety and difficulty might 
arise between the assertion of a matter of fact and the assertion of 
a matter of opinion ; as for instance, if, on the one hand a man as- 
serted that his patent kitchen range would do more cooking with 
a less consumption of fuel than his rival's, or, on the other hand, 
only asserted that his range was a much better, cheaper, more 
useful and convenient range than the other. The rule of law, 
however, thus laid down is not confined in its application to 
traders ; the principle would equally apply to other cases, as, for 
instance, if the owner of a horse asserted that his horse was 
sounder and stronger, or the owner of a farm or a mine that his 
property was more productive than his neighbor's 

It does not follow from these considerations that the decision is 
wrong; there is certainly no authority against it, and there are, per- 
haps, expressions of opinion in decided cases in its favor; but it 
seems likely to open up a new series of decisions, on points on 
which the case itself affords no guidance ; and it would have been 
much more satisfactory if it had presented a definite state of facts, 
instead of being decided on demurrer.—| 7he Solicitor’s Fournal. 
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CIVIL AND CRIMINAL PROCEEDINGS AGAINST THE SAME PER- 
SON.—The question whether criminal proceedings can be instituted 
at the same time and against the same person, while civil issues 
are pending, is always a difficult one. The question arose by 
chance at the Mansion House, on Friday last week, in criminal 
proceedings, taken by one Barton against Brown, for the alleged 
offence that the latter had induced the prosecutor to part with certain 
bonds under false pretences. At the same moment, the court of 
chancery was being prayed to restrain -the defendant and others 
from dealing with the same bonds. It was, on the one hand, urged 
upon the worthy magistrate sitting at the Mansion House, that the 
chancery and the criminal proceedings had distinct ends in view, 
and could not be said to be concurrent for the same cause. But 
this was disputed on the other side, and the magistrate, we think 
wisely, adjourned the case for consideration. The true answer, 
we believe, is that each case depends on its own peculiar facts and 
merits. There are cases where,a man may simultaneously render 
himself liable to both civil and criminal proceedings. Thus, at 
common law an assault may render the aggressor liable to criminal 
proceedings for a breach of the peace, and to an action for 
damages to the injured person. Statutes, moreover, sometimes 
specially grant the double procedure. For example, the 25 and 
26 Vict. c. 88, relating to trade-marks, enacts that the provisions 
therein contained of, or concerning any proceedings or conviction 
for any act thereby declared to be a misdmeanor, shall not take 
away or prejudicially affect any suit, process, or remedy which any 
person aggrieved by such act may be entitled to at law, in equity 
or otherwise. Yet the Court of Queen’s Bench, on a defendant 
being brought up for judgment for an assault, refused to pass any 
judgment, on it appearing that the prosecutor had commenced an 
action which was still depending for the same assault, although the 
prosecutor then and there promised to discontinue the action. Lord 
Denman remarking in reference to the promise, “ It is too late 
now, it should have been done before : ’’ Reg. v.O’Gormon Mahon, 
4 Ad. & El.-575. Andin the subsequent case of the attorney- 
general moving the same court, at the instance of an attorney, for 
a criminal information against another attorney of that court, for 
assaulting him, it was admitted that the party applying had taken 
out a warrant against the other attorney, on which he had been 
held to bail, the court therefore refused the rule, as they thought it 
best to leave it to the party applying to that course which he had 
adopted in the first instance: Ex Jarte—gent one, etc., 4 Ad. and 
El. 576. The trite common law maxim, Memo debet bis vexari pro 
una et eadem causa, although sometimes negatived, especially by 
statute law as we have seen, has, on the other hand in some cases 
been fortified by statute ; thus, 24 and 25 Vict., c. 96, consolidating 
the law relating to larceny, enacts, by section 109, that a “‘ sum- 
mary "’ conviction, or a discharge by a magistrate, shall be a bar 
to any other proceedings for the same cause, if, in case of convic- 
tion, the person shall have paid the sum adjudged to be paid, to- 
gether with costs under the conviction, or have received a re- 
mission thereof from the crown, or suffered imprisonment instead. 
24 and 25 Vict. c. 97, consolidating the law relating to malicious 
injuries to property, contains a similar enactment (sec. 67) as far 
as regards summary convictions ; and 24 and 25 Vict. c. 100, for 
consolidating the law relating to offences against the person, en- 
acts (sec. 45) that a “ summary " conviction, accompanied by fine 
or imprisonment, or else by a certificate of dismissal of the charge 
by a magistrate, shall be a bar to all other proceedings, in cases 
of assault, under the 42nd and 43rd sections of that act.—[ 7he 
Law Times. 








Correspondence. 
ACTS OF INFANTS VOID AND VOIDABLE. 
SHERMAN, TEXAS, April 15th, 1875. 
Epirors CENTRAL Law JourNAL :—Your correspondent, M. 
D. Ewell, in last number of the JourRNAL, on the question of what 





acts of infants are void and what are only voidable, appears to 
have laid down what is now bélieved to be the correct rule for 
determining a question upon which there are many, very many, 
conflicting authorities. But, if I understand him correctly, he 
carries the rule too far when he says that it prevents any necessary 
injury to third parties dealing with infants. In this state an infant, 
after coming of age, can not avoid his contract for the sale or pur- 
chase of real estate, without returning or offering to return the 
property, or the purchase money (Cummings v. Powell, 8 Tex. 
93), and so far as I am advised, this is the general rule ; but it does 
not extend to contracts for the sale or purchase of personal prop- 
erty, as I understand it. 

Would like to hear from Mr. Ewell, through the JouRNAL, on 
the question of what is required of the infant when he seeks to 
avoid his contract, especially a contract for the sale or purchase 
of personal property, and how far, and in what way the third party 
is protected. ENQUIRER. 


|We understand that Mr. Ewell is preparing for publication a 
volume of leading cases on the rights of persons under disability, 
and we hope to hear from him again on the above question.—Ep, 
C.L.J.] 

ACTS PROHIBITING IMPORTATION OF TEXAS CATTLE. 
GALLATIN, Mo., April 14, 1875. 

EDITORS CENTRAL LAW JOURNAL :—In your issue of the oth 
inst. you say ‘‘the Supreme Court of Illinois is said to have de- 
cided that the Illinois statute, prohibiting the importation of Texas 
cattle, is not unconstitutional." The point was decided at the 
January Term, 1871, in Yeazel v. Alexander e¢ a/., reported in 58 
Ill. 254. And to same effect see Somerville v. Marks, Ib. 371; 
Davis v. Walker, 60 Ill. 452; Newkirk v. Milk, Ibid. 172. In Yeazel 
v. Alexander, sufra, Thornton, J., after an elaborate examination 
of the question, summed up as follows: 

“The police power is one of sclf-preservation, to be exercised 
by the state in its sound discretion, for the interest and safety of * 
its citizens. The necessity of the law is one of legislative deter- 
mination. The character of the remedy in such a case, when one 
is necessary, must be settled by the legislature. Whether the im- 
portation of the cattle should be permitted on conditions, or 
whether wholly prevented, were matters peculiarly within the 
province of the law-making power. There was danger to be ap- 
prehended to the property of citizens of the state; disease lurked 
upon her borders. Shall we enquire whether she acted wisely and 
justly ? Shall we supervise the legislation and substitute our dis- 
cretion in place of the discretion exercised by the legislature? 
This we can not do without touching upon the rights of a co-or- 
dinate department of the state government. We are, therefore, 
of opinion that the legislature had the right, by virtue of the 
police power, to enact the law in question.” 

As fully supporting the doctrine of this case, see City of St. 
Louis v. McCoy, 18 Mo. 238; City of St. Louis v. Boffinger, 19 
Mo. 13; Railroad Co. v. Fuller, 17 Wall. 560; License Tax Cases, 
5 Ib. 462; Slaughter-House Cases, 16 Ib. 62; Gibbon v. Ogden, 
g Wheat. 1; City of New York v. Miln, 11 Pet. 102; Holmes v. 
Jennison, 14 Pet. 616; License Tax Cases, 5 Howard, 577,. 589. 
United States} v. DeWitt, 9g Wall. 41; Varick v. Smith, 5 Paige, 
160; Thorpe v. Railroad Co., 27 Vt 149; Stuyvesant v. Mayor of 
New York, 7 Cow. 604; Cooley on Const. Lim, 584; People v. 
Shepherd, 36 N. Y. 286; People v. Draper, 15 N. Y. 544; Potter's 
Dwarris, 457; 2 Redf. Railw., 2 232. M, A. L. 


LANGDEAU Vv. HANES AND GIBSON V. CHOUTEAU. 
BELLEVILLE, ILL., April 19, 1875.- 
_ Epirors CENTRAL Law JouRNAL:—lIn a late number of your 
journal (an/e, p. 245), speaking of the case of Langdeau v. Hanes, 
lately decided by the Supreme Court of the United States, you 
make the following remark: ‘It is understood as substantially 
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overruling Gibson v. Chouteau; although it professes not to do so.” 
Ihave no time just now to elaborate the point of difference be- 
tween those two cases, but with your permission, I desire to throw 
out a few observations, which, according to my opinion, show a 
marked distinction. The latter case was founded on what is 
called a New Madrid claim. The ancient settlers, at the time of 
the cession of Louisiana to the United States, were in possession 
ofancient grants, or supposed ancient grants, from the Spanish 
government, just in the same way as the French inhabitants in 
Illinois were at the time of the cession from France to England 
(1763) and from England and Virginia to the United States. A 
confirmation of those possessions by the United States, did not 
amount to granting of a fee, supposed to be in the United States, 
but only to a release of all claims. Qui confirmat nihil dat ; or as 
the supreme court say in the Langdeau case, it was merely an evi- 
dence of a pre-existing title, whether the confirmation was general 
by an act of Congress, or by the issuing of a patent. But those 
possessions in New Madrid county, the title of which had em- 
anated from the Spanish government, had been destroyed or 
greatly impaired by an earthquake in 1812, and Congress, by way 
of relief, allowed those ancient settlers or their assigns to locate 
an equal quantity of land to that lost, on ¢he domain of the United 
States, and it was such a relocation or new location of land near 
St. Louis, which was in controversy in the case of Gibson v. Chou- 
teau. Now, astothe land, the fee of which was in the United 
States, the usual principles had to be applied, that is to say, that as 
long as the conditions, under which the relocation was to be made 
had not been complied with, and as long as the United States had 
not parted with their legal title, the possessors, whatever their 
equities might be, had no legal title, nor could they set up the stat- 
ute of limitation against a patent of the United States, the date of 
which was too recent to allow the statute to operate. 

The character of the title of the New Madrid lands, of course, did 
not attach by any sort of rational relation to the lands of the United 
States given in exchange, though that seems to have been the idea 
of those:who were in possession of the land near St. Louis. 

The Gibson case dealt with land, the fee of which had been in 
the United States, the Langdeau case, with land, the fee of which, 
as the Supreme Court of the United States have said, never had 
been in them. Very respectfully yours, | GUSTAVUS KG@:RNER. 

[We see the distinction. Those who suppose that Gibson v. 
Chouteau, is materially impaired by Langdeau v. Hanes, are in 
error. There is, of course, little similarity between a French or 
Spanish grant and a New Madrid re-location.—Eb. C. L. J.] 








Abstracts of Recent Decisions of the Supreme 
Court of the United States. 


[Prepared expressly for this journal, by HENRY A. CHANEY, Esq., of De- 
troit, Mich.] 


Damages—Election as to Receiving—Measure of.—Grand Tower 
Mining Co. v. Phillips & St. John, opinion by Bradley, J. Action for breach of 
contract by the company to deliver coal to the firm, in like daily quantities for 
ten months in each of three successive years. The contract contained a 
mutual covenant by which, if the company failed in any one month to deliver 
the quota for that month, it should pay, as liquidated damages, 25 cents for 
every ton short, instead of which the firm might elect to receive all, or any of 
the coal so in default in the succeeding month, in addition to what ought 
then to be delivered. The principal question in the case was that of damages, 
and depends on the true construction of the agreement, the declaration alleg- 
ing that the company had failed to deliver the monthly quota for October, 
1870; that the firm notified the company of its election to take this quota in 
the succeeding month, and that the company had failed to deliver either this, 
or the regular November quota, 1. It is evident that the election given to the 
firm to receive the coal in the following month was a substitute for the liquid- 
ated damages of 25 centsaton. With regard to that particular amount of 
Coal the rule of liquidated damages was then atanend. Theagreement did not 
carry it forward beyond the next month. It imposed upon the company the ob- 





ligation, if the firm so elected, to furnish the coal itself, instead of paying the 
liquidated sum. Such a payment could easily be afforded upon a slight 
rise in the market prices. The evident purpose of the option given to the 
firm, was to avoid the oppressive result of leaving it at the option of the com- 
pany, whether to furnish the coal or to pay the 25 centsaton. Under the 
agreement, the firm could require the coal to be furnished at all events, and if 
they so elected, it would be the company’s duty to furnish it. This accords 
with many analogies. By the common law a gift of property to several in 
common, and when either of them dies, a gift of his share to the survivors, 
does not subject that share to farther survivorship, unless it is so expressly 
provided. A condition not to underlet without license does not extend to a 
sub-tenant. 2, The rule for estimating damages in this case would have 
been to allow the firm to show what they would have had to pay for coal in the 
quantities in which they were entitled to receive it under the contract at the 
nearest available market where it could have been obtained. In this instance 
the price at the actual place of delivery could not be made a standard, because 
the market there was wholly controlled by the company, but on the other 
hand, the prices of coal at all points on the river below the place of delivery 
could not be adopted as a guide to the actual damage sustained, so long as 
any more direct method was within reach. The difference between the price 
at the nearest available market, and the rate stipulated for by the contract, 
with the addition of the increased expenses, if any, of transportation and 
hauling, would be the true measure of damages. To this it would be proper 
to add the claim, if any, for keeping boats waiting for the coal to be delivered 
to them, 


Maritime Liens do not Ariss upon Ship-building Contracts.— 
Edwards v. Elliott, opinion by Clifford, J. 1. The judicial power vested in 
the federal courts is created by the constitution, and extends to all cases of 
admiralty and maritime jurisdiction, and except where the common law is 
competent to give suitors a remedy, the district courts have exclusive original 
cognizance of all civil cases of admiralty and maritime jurisdiction, including 
all seizures under laws of impost, navigation or trade, where the seizure is 
made on waters which are navigable from the sea by vessels of ten or more 
tons burden, within their respective districts, as well as upon the high seas. 
Judiciary Act, 29. 2. A contract to build a ship or to furnish material for 
that purpose is not a maritime contract, upon which a maritime lien can be 
based, but is purely local, and governed by state laws and should be enforced 
by state tribunals, The Jefferson, 20 How. 393; Roach v. Chapman, 22 
How. 29; Morewood v, Euequist, 23 How. 494; Cunningham v. Hall, 1 Cliff. 
45; The Orpheus, 2 Id. 35. 3. Statelegislatures have no authority to create a 
maritime lien, or to confer any jurisdiction upon a state court to enforce such 
lien by a suit or proceeding in rem as practiced in the admiralty courts, The 
Belfast, 7 Wall. 644; The Moses Taylor, 4 Wall. 411; Hine v. Trevor, 4 Id, 
455. 4. The provision in the federal constitution securing to every party the 
right of trial by jury where the value in controversy exceeds $20, does nut 
apply to trials in the sate courts. Barron v. Baltimore, 7 Pet. 247; Twitchel 
v. Com., 7 Wall. 326; Livingston v. Moore, 7 Pet. 551; Fox v. Ohio, 5 How. 
434; Smith v. Maryland, 18 Id. 76; Cooley's Const. Lim. 19. 


Specific Performance.—Locomotive Works v. Helm, opinion by Hunt, J. 
The only point of law upon which this case is decided, is that to justify a decree 
for the specific performance of a parol contract for the sale of real estate, the 
contract sought to be enforced, and its performance on the part of the vendee, 
must be clearly proved. Upon an examination of the evidence, which is con- 
tradictory, and of the admissions in the pleadings, the court holds that while 
the identity of the subject-matter of the contract is established, there is a fail- 
ure of proof as to the allegations of the bill relating to the price and manner 
of payment agreed upon, and the fact of the vendor's receiving and accepting 
payment accordingly. 


Condemnation of Property under Laws of War.—Titus v. United 
States, opinion by Waite, Ch. J. In 1866, Titus filed an information under the 
Act of 1861 (12 Stat. 319), against certain land in Georgia, which had been 
conveyed to the confederate government to he used in promoting the rebellion, 
but which at the date of the information was in the .ands of the millitary forces 
of the United States. The district attorney, averring that by the surrender of 
the confederate armies, the land had become the property of the United States, 
prosecuted “for the United States, and informant,” and the land was con- 
demned. Titus afterward obtained a judgment from the district court, assert- 
ing his right as informant to half the proceeds. The land was sold, and the 
Commissioner of the Freedman's Bureau subsequently obtained an order for 
one-half the net proceeds. The district attorney obtained trom the circuit court 
a reversal of the judgment of the district court, in favor of Titus, and this re- 
versal is under review. 1. In war, the public property of an enemy captured on 
land, becomes, without judicial proceedings, the property of the conqueror 
until its ultimate ownership is settled by treaty of peace. U.S. v. Huckabee, 16 
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Wall. 434. No treaty followed the rebellion ; there was no power to treat with , 
and the title to all captured property of the confederate government became 
abolute in the United States. 2 The act of 1861, granting to an informant 
one-half the proceeds of property used or designed by any person for pro- 
moting an insurrection, and seized, condemned and confiscated by the govern- 
ment at his instance, was intended not for public but for private property, such 
as required, under the laws of war, a judicial sentence of condemnation to 
divest the title of the owner, and applied to personalty as well as realty. . Buy 
if there is nothing to condemn, there is nothing to divide. In this case there 
was nothing to reach by judicial process, the land being already the property 
of the United States, since the title to it had passed by the completed conquest 
If it should be held otherwise in the law of war, “‘ the attention of the soldier, 
in battle will be divided between the capture of arms, ammunition and stores 
on the field, and the search for a district attorney with whom to lodgea 
statutory information, and demand as a matter of right a proceeding in the 
court for its condemnation, on the joint account of himself and the govern- 
ment in whose service he is.” 3. The informant asserts two grounds of 
estoppel against the government and in his own favor (a), that after proceeding 
in behalf of both, the government can not deny as against the informer that 
the property was subject to forfeiture on joint account, and (4), that although 
the Commissioner of the Freedman'’s Bureau omitted to appear and resist the 
judgment of condemnation, he received from the court one-half the proceeds 
of the sale. But no claim is pretended adverse to the title of the United 
States as conqueror, that could be cut off by the judgment of the court. 
And the commissioner, being the agent of the United States, is not estopped 
if his principal is not. One-half the proceeds was all he could ask for at the 
time, because the judgment in favor of the informer was then in force. He 
did not, therefore, even if he could do so, yield the government's claim to the 
money which had been adjudged to the informer. 


Trust Running with the Land not Barred by the Statute of Lim- 
itations.—Lewis v. Hawkins, opinion by Swayne, J. 1. The vendor of land 
for which the purchaser has given his promissory notes, is trustee for the pur- 
chaser as to the legal title. The equitable estate is in the purchaser, but is 
alienable. If the purchaser goes into possession before payment of his notes, 
he holds as tenant at will and can not dispute the the title of his lessor, 7. e. 
vendor, and any one coming into possession under him is similarly estopped. 
2. When the purchaser of land gives his promissory notes for it, and the ven_ 
dor gives bond to convey to him the title upon payment of the notes, the 
purchaser is trustee for the vendor, of the unpaid purchase money, and the 
trust fastens on the land. As the terms and purpose of the trust are evinced 
by the title-bond and the notes to which that instrument refers, the trust is ex- 
press, and as between the trustee and the cestui gue trust can not be barred by 
the lapse of any length of time. That the remedy upon the bond, note, or 
simple contract, for the purchase money, is barred, does not affect the right 
to proceed to equity against the lands. Nor will the statute of limitations 
apply even if the vendor's lien is regarded substantially as a mortgage, as is 
often the case. Lingan v. Henderson, 1 Bland Chy. 236; Moreton v. Har- 
rison, Id. 491; Relf v, Relf, 34 Ala. 504. The possession of the mortgagor 
is not adverse to that of the mortgagee. The presumption that after twenty 
years from the maturity of the debt the lease is satisfied, is not conclusive 
See Harris v. King, 16 Ark 122. 3. A cestui gue trust in possession is tenant 
at will of the trustee, and as between them there can be no adverse posses- 
session, until the tenancy is determined. The relation is presumed to con- 
tinue unless a distinct denial, or acts or a possession inconsistent with it are 
clearly shown. Whiting v. Whiting, 4 Gray. 231; Creagh’s Heirs v..Hen- 
son, 10 Grattan, 231 ; Speckerrel v. Hotham, Key's Rep. 669 ; Garard v. Tuck, 
65 Eng. C. L. 249; S.C. 8M. G. & Scott, 231; De Conde v. Sevetier, 3 John. 
C. R. 190; Austice v. Brown, 6 Paige, 448; Kane v. Bloodgood, 7 John. C. 
R. go. : 

Practice—Transfer of Causes—Questions Reviewed.—Fashnacht 
v. Frank. Opinion by Waite,Ch. J. 1. After final judgment in a state court, 
the cause can not be transferred to a federal court. 2. An appeal to the su- 
preme court of a state from the final judgment of a lower court, does not 
bring with it the subsequent action of the lower court in refusing to remove 
the cause to a federal court. 3. The supreme court of a state is the only state 
court whose judgment will be considered by the Supreme Court of the United 
States, and its judgments only in respect to such questions as have been or 
ought to have been passed upon. 








Some Recent Decisions in Bankruptcy. 


The Two-Years Limitation does not Begin to Run in Cases of 
Fraud, Until Discovery of the Fraud.—John F. Bailey, Assignee, v. 
Hugh Weir, e¢ a/. United States Supreme Court, Oct. Term, 1874. Opin- 
ion by Mr. Justice Miller. The syllabus is as follows: 1, The policy of the 





bankrupt law is speedy as well as egua/ distribution of the bankrupt’s assets 
among his creditors, and the one is almost as important as the other. The de- 
lays in the inferior courts commented on, 2. Hence the clause limiting the 
commencement of actions, by and against the assignee, and any person whose 
interest is adverse to his. 3. But though this clause in terms includes all suits 
at law or in equity, we are of opinion that the general principle applies here, 
that where the action is intended to obtain redress against a fraud concealed 
by the party, or which from its nature remains secret, the bar does not com- 
mence tv run until the fraud is discovered. 4. And we think the doctrine is 
equally applicable on principle and authority, to suits at law as well as in 
equity. 

This was an appeal from the U.S. C.C.,S. D. of Alamaba, which had 
dismissed the bill on demurrer, because the suit was not brought within two 
years from the appointment of the assignee. The statement of the case is as 
follows: ‘‘ The bill makes a very clear case of fraudulent conspiracy to de- 
fraud the only creditor of the bankrupt named in his petition. The mode of 
perpetrating this fraud, was by conveying all his property, of which the bank- 
rupt possessed a large amount beyond what was necessary to pay his debts, to 
Hugh Weir, his father-in law, Nathaniel Glover, his son, and Elenora Glover, 
his wife. These conveyances were made without consideration, and with in- 
tent to take the benefit of the bankrupt law, which he did very soon after these 
transactions, and procured his discharge. At that time he was indebted 
to John A. Winston & Co., in the sum of ten or twelve thousand dollars, for 
which judgment has been obtained against him, and his only purpose was to 
evade the payment of this debt. The bill further alleges that said Benjamin 
Glover, the bankrupt, and said Elenora Glover, and Nathaniel T. Glover, and 
Hugh Weir kept secret their said fraudulent acts, and endeavored to conceal 
them from the knowledge of the assignee, and of the said John A. Winston 
& Co., whereby they were prevented from obtaining any sufficient knowledge 
or information thereof until within the last two years, and even up to the 
present time they have not been able to obtain full and particular information 
as to the fraudulent disposition made by the said Benjamin of a large p2rt of 
his property. This bill was filed January 20, 1873, the complainant was ap 
pointed assignee, December 1, 1869. and the bankrupt received his discharge 
April 11,1870, That W. Jones, surviving partner of John A. Winston & 
Co., in December, 1871, filed a petition in the district court against the bank- 
rupt, in order to have his discharge set aside for this fraud, but before pro- 
cess could be served on Glover, he died. These are the material allegations of 
the bill, and if true, the whole scheme was a gross fraud, concealed by the de- 
fendants from the knowledge of the assignee and from Winston & Co., against 
whom the fraud was perpetrated. It also shows that this suit was brought 
three years and a few weeks after the complainant became vested with the 
rights of an assignee in bankruptcy in the case.” 

After quoting the second section of the bankrupt act, the court says: “ This 
is a statute of limitation. It is precisely like the other statutes of limitation, 
and applies to all judicial contests between the assignee and other persons 
touching the property or rights of property of the bankrupt, transferrable to, 
or vested in the assignee, where the interests are adverse and have existed for 
more than two years from the time when the cause of action accrued, for or 
against the assignee. Such is almost the language in which the provision is 
expressed, in section 5,057 of the revised statutes. It is obviously one of 
the purposes of the bankrupt law, that there should be a speedy disposition of 
the bankrupt’s assets. This is only second in importance to securing equality 
of distribution. The act is filled with provisions for quick and summary dis- 
posal of questions arising in the progress of the case, without regard to usual 
modes of trial, attended by some necessary delay. Appeals in some instances 
must be taken within ten days ; and provisions are made to facilitate sales of 
property, compromises of doubtful claims, and generally for the early dis- 
charge of the bankrupt, and the speedy settlement of his estate. It is a wise 
policy, and if those who administer the law could be induced to act upon its 
spirit, would do much to make the statute more acceptable than itis. But, 
instead of this. the inferior courts are filled with suits by or against assignees, 
each of whom, as soon as appointed, retains an attorney, if property enough 
comes to his hands to pay one, and then instead of speedy sales, reasonable 
compromises, and efforts to adjust differences, the estate is wasted in profitless 
litigation, and the fees of the officers who execute the law. To prevent this as 
much as possible, Congress has said to the assignee, you shall commence no 
suit two years after the cause of action has accrued to you, nor shall you be 
harrassed by suits when the cause of action has accrued more than two years 
against you. Within that time the estate ought to be nearly settled up and 
your functions discharged, and we close the door to all litigations not com- 
menced before it has elaps. In suits in equity where relief is sought on 
the ground of fraud, the authorities are without conflict in support of the doc- 
trine, that where the ignorance of the fund has been produced by affirmative 
acts of the guilty party in concealing the facts from the others, the statute wil} 
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not bar relief, provided suit is brought within proper time after the discovery 
of the fraud. 


We also think that in suits in equity the decided weight of authority is in fa- 
yor of the proposition that where the party injured by the fraud remains in 
ignorance of it without any fault, or want of diligence or care on his part, 
the bar of the statute does not begin to run until the fraud is discovered, 
though there be no special circumstances or efforts on the pait of the party 
committing the fraud to conceal it from the knowledge of the other party. 
Booth v. Lord Warrington, 4 Brown's Parl. Cases, 163; South Sea Company 
vy. Wymondsell, 3 Peere Williams, 43 ; Horenden v. Lord Annesley, 5 Schoale 
& Lefroy, 634; Stearns v. Page, 7 How. 819; Morse v. Greene, 19 How. 66; 
Sherwood v. Sutton, 5 Mason, 143; Snodgrass v. Bank of Decatur, 25 Ala- 
bama R. 161. On the question as it arises in actions at Jaw, there is in this 
country a very decided conflict of authority, many of the courts holding 
that the rule is sustained in courts of equity only on the ground that these 
courts are not bound by the mere force of the statute as courts of common 
law are, but only as they have adopted its principle as expressing their own 
rule of applying the doctrine of laches in analogous cases. They, therefore, 
make concealed fraud an exception, on purely equitable principles. ‘Troup 
y. Smith, 20 Johns. 33; Collis v. Waddy, 2 Mumford, 511; Miles v. Barry, 
1 Hill's S. C. R. 296; York v. Bright, 4 Humphreys, 312. On the other hand, the 
English courts, and the courts of Connecticut, Massachusetts, Pennsylvania, 
and others of great respectability, hold that the doctrine is equally appl'cable 
to cases at law. Bree v. Holbreck, Douglas R. 630; Clark v. Hingham, 3 
Dow. & Ryl. 320; Granger v. George, 5 B. & C. 149; Turnpike Co. v. Field, 
3 Mass. 201; Wells v. Fish, 3 Pick. 75; Jones v. Caraway, 4 Yeates, 109; 
Rush v. Barr, 1 Watts, 110; Idem. 491 ; Mitchell v. Thompson, 1 McLean Cir. 
C.R. 9; Carr v. Hilton, 1 Curtis, C. C. 230. As the case before us is a suit 
in equity, and as the bill contains a distinct allegation that the defendants kept 
secret and concealed from the parties interested the fraud which is sought to 
be redressed, we might rest the case on what we have said is the undisputed 
doctrine of the courts of equity, but for the peculiar language of the statute 
we are considering. We can not say in regard to this act of limitations that 
courts of equity are not bound by its terms, for its very words are that no suit 
at law or in equity shall in any case be maintained * * unless brought within 
two years, etc. It is quite clear that this statute must be held to apply equally 
by its own force to courts of equity and to courts of law, and if there be an 
exception to the universality of its language, it must be one which applies, 
under the same state of facts, to suits at law as well as to suits in equity. But 
we are of opinion, as already stated, that the weight of judicial authority, both 
inthis country and in England, is in favor of the application of the rule to 
suits at law, as well as in equity. And we are also of opinion that this is 
founded in a sound and philosophical view of the principle of the statutes of 
limitation. They were enacted to prevent frauds; to prevent parties from 
asserting rights after the lapse of time had destroyed or impaired the evidence 
which would show that such rights never existed, or had been satisfied, trans- 
ferred, or extinguished, if they ever did exist. To hold, that by concealing a 
fraud, or by committing a fraud in a manner that it concealed itself until such 
time as the party committing the fraud could plead the statute of limitation 
to protect it, is to make the law which was designed to prevent fraud, the 
means by which it is made successful and secure. And we see no reason why 
this principle should not be as applicable to suits tried on the common law side 
of the court’s calendar as to those on the equity side. While we might fol- 
low the construction of the state courts in this matter, where those statutes 
governed the case, in construing this statute of limitations passed by the Con- 
gress of the United States as part of the law of bankruptcy, we hold that 
when there has been no negligence or laches on the part of a plaintiff in com- 
ing to the knowldge of the fraud which is the foundation of the suit, and when 
the fraud has been concealed, or is of such a character as to conceal itself, 
the st- tue does not begin to run until the fraud is discovered by, or becomes 
known to the party suing, or those in privity with him. The result of this 
proposition is that the decree of the circuit court sustaining the demurrer and 
dismissing the bill must be reversed, with direction for further proceedings, in 
conformity to this opinion.” 

For a collection and discussion of cases bearing upon the subject-matter of 
the above decision, see Martin v. Smith, 1 Dillon, C. C. R. 85. 


Contempt—Writ of Habeas Corpus—Examination of Bankrupt. 
—In the case of Samuel Salkey & Joseph. U.S.C. C.N. D. Ill. Chicago 
Legal News of March 13, 1875, Drummond, J. The District Court of the 
N. D. of Illinois, having committed the bankrupts for contempt (2 CENT. L. 
J. 110, 224; 7 Chicago Legal News 178), application was then made to the cir- 
cuit court for a writ of Aadeas corpus. The following is the syllabus of thre 
opinion of Judge Drummond: 1. The proceedings in bankruptcy were com- 
menced against the petitioners in the district court, and while they were pen- 
ding application was made to the court for leave to examine the alleged bank- 





rupts under the 26th section of the bankrupt law, and they were examined. 
The result of the examination was not satisfactory to the creditors, and an ap- 
plication was again made to the court, and the court required the parties to 
go before the register a second time, the court not being satisfied that the bank- 
rupts had given a full and true account oftheir property. They, in pursuance 
of the order of the court, went before the register again and were interrogated 
in a general way, and required to give a full and satisfactory account of all 
their assets, and they in substance stated that they had given all the account 
that they could ; that they had turned over their property to the marshal un- 
der the warrant issued, and that, together with their losses, was all the account 
they could give. This being reported to the court, an attachment was issued 
against them, and they were brought before the court and imprisoned for not 
complying with the order and making a satisfactory statement. The court 
held, on reviewing the case on Aadeas corpus, that the district court had the 
power to compel a satisfactory account, and to imprison for a failure to com- 
ply with its order. 2, That whenever it satisfactorily appears that the bankrupts 
have made a full disclosure, the imprisonment would be unlawful; and if in- 
stead of bringing a writ of Aabeas corpus, the parties had asked the circuit 
court to revise the decision of the district court upon the evidence before it, 
then this court would determine whether the conclusion of the district court 
upon the evidence was correct or not. 3. The district court is directed to 
allow the bankrupts to go before the register and to be re-examined by him, 
and to have the register report whether they have made a full disclosure of 
what they knew. 4. Rule as to examination by court. E. T. A. 








Book Notice. 


ANALYSIS OF KENT'S COMMENTARIES. By FREDERICK S. DICKSON. 
Philadelphia: Rees Welch. 1875. 


We have given earnest attention to this complete analysis of the greatest of 
our law commentaries, and find it better even than we expected. It is a mod- 
erate-sized quarto of ordinary book thickness, embracing every definition in 
the original work, showing the relation of each division and subdivision to its 
proper title, and giving the whole more method and order than the ordinary 
student would suppose it possessed. We had been disposed to criticise the 
Commentaries of Mr. Kent, as compared with those of Blackstone, for 2 lack 
in this respect, but Mr. Dickson, in spreading the whole before the eye, 
showing the relation of every particular to its general, every subordinate to 
its principal, has disarmed our criticism. 

It is not intended, as stated in the preface, that this analysis should be used 
as a substitute for the Commentaries, but rather as a supplementary volume, 
to be studied in connection with the original text. ‘ By this work the princi- 
ples of the common.Jaw of America are exhibited in positive outline. The 
several divisions into which a particular subject naturally separates itself are 
clearly set forth, and the logical order of the fundamental principles of the 
science of the law is indicated, showing how each head is evolved from or 
suggested by that which preceeds."" The importance of the work to every 
student—and how old a lawyer should be before he ceases to be a student 
none have yet lived long enough to ascertain—is thus apparent. Minds dif. 
fer greatly in their modes of perception and recollection. Some seem to per- 
ceive and recall facts and principles without much regard to their relations, 
while others see all things through their connections, and bearings. With the 
great body of students, some order, the relation of subjects, and their evolution 
must be perceived, as essential to their comprehension and recollection. This 
work of Mr. Dickson is all that can be desired. The student is enabled to 
see, aS upon a map, the outline of all that is said under a particular head. 
Both as a preparation for studying the original text, and as enabling him to 
group its points after it has been read, he will find this work a valuable aid, 

With regard to the great work of Mr. Kent, it is difficult to speak in too 
high commendation. It grows with age, and to-day stands higher in the es- 
timation of good lawyers than ever before. We have reason to be thankful 
for the narrow partisanship, that in the maturity of his powers, drove him 
from his judicial position, and enabled him to devote himself to its produc- 
tion. On its introduction into England it at once took its merited rank, and 
Mr. Warren pronounced the lecture upon international law, the best that then 
existed. We welcome such aids to the study and thorough comprehension of 
the entire work, as are furnished by the Annalysis of Mr. Dickson. 

P. BLIss, 








Legal News and Notes. 
—THE DUKE OF ARGYLL is said to be writing a book on ‘‘ Law and 
Theology.” 
—BAR ASSOCIATION.—The next meeting of the Bar Association of St. 
Louis, will be held at their rooms, Nos. 7 and 8, Insurance Building, cor. 
Sixth and Locust Sts., on Monday, May 3d, at 8 o'clock P. M. 
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—THE Daily Register publishes a case, in the syllabus of which occurs the 
following proposition : “‘ Joint debtors, in respect to’the defence of the stat- 
ute of limitations, each stands upon his own bottom.” 


—A Rockford, Illinois, jury, has awarded a verdict of $25,000 damages 
against Storey of the Chicago Times, for libelling the character of a Miss Early 
of that city. A few more such verdicts might bring that sheet to a sense of 
decency and responsibility. 


—A SPECIAL dispatch from Washington to the St. Louis Democrat, states 
that there is good reason to believe that the supreme court have not yet con- 
sidered the Grant Parish case. involving the constitutionality of the enforce- 
ment act, in consultation, and will not consider i: until the court meets again 
in the fall. 


—WE learn that an important work, by Mr. Justice Strong, of the Supreme 
Court of the United States, is about to be issued by Dodd & Mead of New 
York. It treats of the “ Relation of the Civil Law to Ecclesiastical Polity, 
Propriety and Discipline,” and has grown out of a series of lectures delivered 
by him at the invitation of the faculty of Union Theological Seminary. 


—Mr. HENRY L. GOODWIN, a stockholder in the New Haven Railroad 
Company, has obtained an injunction in one of the courts of that state, against 
the officers of the company, prohibiting them from issuing free passes. Curi- 
ously enough, the President of the United States and his suit, on their way to 
attend the Lexington Centennial celebration, were the first to feel the opera- 
tion of it. 


—THE President has appointed Hon. Henry M. Brown, of Detroit, to the 
office of United States District Judge, for the Eastern District of Michigan, 
made vacant by the death of Judge Longyear. A correspondent of the Albany 
Law Journal writes that the appointment gives great satisfaction to the bar in 
general, and to the people at large. He isa graduate of Yale, has had about 
fifteen years’ successful experience at the bar in that city, has been assistant 
United States district attorney, and has been judge of the Wayne County 
Circuit Court. 


—MkR. CIRCUIT JUDGE MCKENNAN, in the Union Paper Collar Co. v. 
White, U. S. Circuit Court, Eastern District of Pennsylvania (32 Leg. Int. 
143), has held that a combination of muslin and paper, is patent- 
able for use as collars, although before used as maps. We do not believe this is 
good law, If it is, it deserves the attention of Congress: It is such law as 
this that is directing public attention in this country and England to the de- 
sirability of repealing all laws relating to patents for inventions — a measure 
which we think would be greatly injurious to inventors, and which would 
greatly retard progress in the useful arts. 


—AN ENGLISH CEERICAL DIVORCE CASE,—Although our English cousins 
condemfi occasionally, in somewhat unmeasured terms, the extreme facilities 
for divorce which can not be denied to exist in some of our states, it is consola- 
tory to know that they find they can not do without a divorce court them 
selves. And certainly if the case of Ross v. Ross, just tried before Sir James 
Hannen and a special jury, can be considered as typical of the harmonies of 
married life in England, even in the clerical station, there is undeniable ground 
for the existence of such a special court for the remedy of matrimonial wrongs. 
The Reverend Mr. Ross, incumbent of the parish of Greetham, in Lincoln- 
shire, was charged by his wife, to whom he had been married twenty years, 
with cruelty and adultery. This preacher of christian purity, meekness and 
forbearance, made no attempt to dispute the charge of adultery, but con- 
sidered himself scandalized by the accusation of cruelty towards his better- 
half. Nevertheless, it was proved to the satisfaction of the jury, that he was 
frequently in the habit of boxing his wife’s ears; that he had held her down 
on the bed, and had drawn a quantity of hair from her head ; that he was also 
in the habit of caning his little children for the smallest or no offences ; and 
also of inflicting personal chastisement on daughters of the age of 14 and 15. 
It is fortunate that the decree “ nisi,"" granted by the judge on the verdict of 
guilty. will necessarily deprive this clerical brute of his church preferment; 
but it is to be feared that he will not get the punishment which it is proposed 
to accord to humbler wife-beaters. “A clergyman flogged for such low 
brutality would be an edifying spectacle.—[ The Daily Register. 


—‘ Mrs. TILTON will not be a witness in the Beecher trial, unless the 
counsel on both sides should consent to call her. The legisiature has refused 
to pass a bill giving wives the opportunity of testifying in cases in which either 
the husband or wife is a party. This was the bill introduced to meet the case 
of Mrs. Tilton. We presume some sound legal principle controlled the ac- 
tion of the assembly. At the same time we can not but feei that the law 
which permits Mr, Tilton, the husband, to spend weeks on the stand assailing 
the honor and virtue of his wife, and which prevents the wife from vindicating 
her womanhood, is a violation of the true spirit of the law.’ The above we 





find in the New York Herald ; and we go further and express the conviction, 
that the rule evidence of which excludes Mrs. Tilton is a medizval humbug, 
which, in this, and many other instances, violates every principle of sense and 
justice. 


—NEW YORK SUPREME COURT REPORTS.—Resolutions passed by the 
Bar Association, April 13, 1875: 

Whereas, It is desirable that there should be but one, and that an official 
series of supreme court reports,and whereas there now exist two series, the one 
by Mr. Hun, the official reporter, and the other by Messrs. Thompson and 
Cook, who have no official position. 

Now, for the purpose of obtaining concert of action among the profession, 
be it. 

Resolved, That the Bar Association approves and adopts the recommenda- 
tion made by the council of law reporting, and requests the members of the 
association to give their countenance and support to the reports published, or 
which may hereafter be published by the official reporter. 

Resolved, That the council be requested to publish and circulate these res- 
olutions, together with their recommendations. 


L al Gazette states that women can practice law in Illinois, Wis- 
consin, Missouri and Maine. We know that a lady has been admitted to the 
bar in Missouri, but we believe she has never had a case in court, although 
-her talents are unquestioned. Again we take occasion to call upon some of 
our lady lawyers, to vindicate their title to a position at the bar, by writing a 
book. Mrs. Bradwell is doing her part by conducting successfully an excel- 
lent legal journal. And we may here add that the charge which has been fre- 
quently made by men, that the female character can not brook rivalry, does 
not hold good in her case; for she has kind words to say concerning her 
nearest neighbors, whenever occasion offers. But the work of editing a legal 
newspaper, though requiring unremitting industry and good judgment, is of 
an inferior character to the writing of a treatise. We therefore call upon some 
of our lady counsellors to convince their skeptical “ brethren "’ of the bar by 
writing a book, that the female mind is capable of grasping and marshaling 
legal principles. Nor need the young ladies feel afraid to grapple with so 
formidable a task. Mr. Van Santvoord was but a law student when he wrote 
his “ Pieadings ; and Lord St. Leonards published the first edition of his 
immortal work on ‘ Vendors and Purchasers,’’ when he was but twenty-two, 
We assure our sisters of the bar that if any of them succeeds in producing a 
good book she will not fail to get a publisher. If none of the men publishers 
will take hold of it, Mrs. Bradwell will, we are sure. Or, in case of extreme 
need, Mr. Cockcroft might be induced to get it out, after substituting some 
other name on the title page. Vide Cockcroft’s Edition of Warren's “ Ad- 
venture’s of an Attorney in Search of Practice,” written, in fact, by Sir G, 


Stephen. 


—NATURALIZATION—RELIGIOUS TESTS.—In a previous number of this 
journal (p. 198), we quoted from the Philadelphia Sunday Times, a statement 
that Judge Ludlow, of one of the common pleas courts of that city, had re- 
fused naturalization to a foreigner named Julius Nieland, “‘ on account of 
being an infidel," and commented severely thereon. We have just learned 
for the first time, through the Legal Chronicle of the 24th instant, that the 
statement of the matter in the Sunday Times was entirely erroneous. The 
Chronicle quotes from the Legal Intelligencer, the following statement of the 
matter, which we had not before seen: ‘ It may as well be understood by 
the profession throughout the state, and the public press generally, that the 
case referred to was never before Fudge Ludlow, either in the eriminal court 
or in the common pleas, No. 3, of which he is the president judge. He never 
knew of the case, or the parties to it, and never heard of it until after it was 
decided. The fact is, that the petition was presented in the Court of Common 
Pleas, No. 2, of Philadelphia ; it was decided by one of the judges of No 2, 
and in justice to that court, it ought also to be stated, that the petitioner re- 
fused to take the oath prescribed by law, because he was an atheist ; he could 
not, therefore be sworn, and-the petition necessarily fell, The misapprehen- 
sion arises from the clerk of the court having erroneously endorsed thereon, that 
the petitioner was ‘ an infidel.’ ’ We take great pleasure in correcting an injury 
thus inadvertently done toa worthy judge ; and regret that the editorial side of 
our paper has gone to press, which prevents us from making this correction in 
the same columns where the original mistake occurred. We were not the only 
journal that was misled by the statement of the Sunday Times, fortified as 
it was by a quotation from the record. The Saint Louis Republican in one of 
its Sunday issues reproduced the same statement, and commented severely 
upon it. Instances of this kind convey the warning that members of the press 
can not be too careful in verifying their sources of information, before they 
publish anything which may affect the reputation of individuals. The editor 
of the Sunday Times in negligently publishing the statement it did is deserv- 








ing of servere censure, if not of a more substantial punishment. 








las' 
up 
In 

pri 
no 
‘és t 
wr 
ing 
gre 
fou 
Th 
mi 


ne 
iol 
sw 


th: 
gu 
re: 
an 


fo 








